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Editors' Backsheet 

Is the Winter of Discontent 
Over? 

I T has been grey for so long. Will it ever 
change? Is there a sunny burst of 
spring around the corner? Will it be 

blue skies for Victorians and blue skies for 
the Victorian Bar? 

This issue contains a short summary of 
the effects of the new Legal Practice Bill 
which will become law on 1 January 1997. 
How will this affect the Bar? Will things be 
better for Victorian barristers and for Vic­
torians? 

There is no point debating the changes 
to the profession. They will become law. 
But how will they affect the average bar­
rister? Perhaps the most fundamental 
change is that of fees. Solicitors will not be 
liable for barristers' fees under the Bill. It 
camlot be assumed that the delivery of a 
brief makes the solicitor rather than the 
client liable for fees. There must be a spe­
cific agreement between a barrister's 
clerk or the barrister himself and the so­
licitor, that the solicitor will be liable if the 
client defaults or refuses to pay. If not, 
then there should be an insistence on pay­
ment of the fees with delivery of the brief 
or prior to work being performed. 

If a solicitor says that neither of these 
options is on, then the barrister will have 
to decide as to whether the client is worth 
the risk. Undoubtedly this will pose a 
dilemma, especially for junior members of 
the Bar. Further a barrister should make 
sure that the retaining solicitor has com­
plied with the Act in supplying the client 
with a written statement setting out infor­
mation about costs, billing cycles, an 
estimate or range of the costs of litigation 
and the client's rights in the event of a dis­
pute, amongst other information. It will be 
worthwhile for barristers' clerks to have 
standard written agreements to cover 
these variable payment arrangements. 
Some of the fee agreements used by our 
New South Wales brethren are truly in­
credible pieces of drafting. Aah, but these 
changes are designed to simplify things 

But you don't have to have a clerk after 
1 July 1997. You can do it all yourself. 
Does this mean a sudden desertion from 
the present clerking system. The very 
successful and very unsuccessful may de­
cide to go their own ways. The rich and 

powerful may decide that they don't need 
a clerk and set up Sydney-type chambers, 
with a secretary/clerk servicing a select 
group in premises/chambers somewhere 
other than under the control of Barristers 
Chambers Ltd. For compulsOlY chambers 
from B.C.L. will be abolished. Some may 
decide that there is no need for clerks or 
chambers at all. A mobile phone and the 
boot of a car will be enough. But it is 
doubtful whether the majority of barris­
ters will wish to change their professional 
arrangements, or in microeco-talk their 
"industry networking infrastructure". It 
has worked for many years, why change 
things. There do not appear to be 
dozens of barristers clamouring to have 
direct access with clients and all its at­
tendant problems. As for co-advocacy 
many would love to be the junior to the 
senior partner in one of the large firms at 
solicitor fee rates. 

But with all the changes to fees, 
clerking and chamber arrangements will 
one anomaly be removed? That is no pay 
for a barrister if his case is not reached? 
Perhaps there needs to be a clause in the 
new fee agreements whereby either the 
solicitor or the client will pay regardless of 
the case being reached. The next step is 

to make such costs recoverable on a taxa­
tion. If we are in an industlY and not a 
profession why can't we charge like the 
T.V. repairman or plumber? 

Further what about tax relief? Why 
can't we run our "small businesses" like all 
others? Why can't we incorporate in the 
real sense and gain the appropriate tax 
advantages? Because suddenly for tax 
purposes we become a profession and not 
a business. 

MEDIATION 
On Thursday 19 September an excel­

lent seminar was organised by Bill Martin 
Q.C. concerning mediation, and in par­
ticular, the short mediation. The panel 
was chaired by Professor John Wade of 
Bond University. Particular discussion 
revolved about the Victorian experience 
of court-ordered mediations which usually 
take half a day. A clear difference between 
personal injury and other mediations 
emerged. 

It was noted that the Victorian Bar 
is now a leader in the field of mediation 
in Australia. Practical and worthwhile 
exchanges between practitioners in this 
expanding area of practice are to be 
encouraged. The Editors 
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Correspondence 

Mister Justice, 
or Madam Justice? 

unfortunately, probably right in making Betty Hotchin Writes 
the assumption he does. 

Sir, 

THE author of the welcome to 
Balmford, J., in the last edition of 
Victorian Bar News, wrote: 

"Justice Balmford - we assume that now that 
there is a non-male member of the Supreme 
Court the style of address used in the Federal 
Court and High Court will percolate into the 
Supreme Court ... ". 

Now, no-one would be so unfair to the 
author as to attribute a desire that this al­
teration in style should take place, but the 
assumption that it will do so might not be 
unwarranted, either. 

One might have been forgiven for 
thinking that a simple "Madam Justice" 
would be the appropriate and dignified 
counterpart to the masculine "Mr. Jus­
tice", which is sanctioned by ancient and 
honourable usage. 

However, our modern media have 
taught us the new way. Its practitioners 
(existing, apparently, on an almost exclu­
sive diet of American television) 
constantly inform us that our judges use 
gavels and that witnesses before them 
"take the stand". Australian courtroom 
dramas show counsel wandering around 
the court at will and shaking their fingers 
in the faces of witnesses. In an age of over­
familiarity, no news service will refer to a 
judge without using his or her Christian 
name ("Today, Justice John Smith said 
... "). 

We could make things easier for re­
porters by having little signs up on the 
Bench saying 'Judge John Smith presid­
ing'. 

So, the writer in your last edition is, 

Yours faithfully, 
Michael King 

History in the Making: 
1996 
Dear Sirs, 

FURTHER to your reporting of Mr. 
Junior Silk's speech to the 1996 Bar 
Dinner published in the Winter edi­

tion of the Victorian Bar News, I wish 
to correct a statement made by Kim 
Hargrave Q.C. In listing the numerous 
achievements of the Honourable Mrs. R. 
Margaret Lusink A.M., Mr. Hargrave Q.C. 
stated ... "you are the only daughter of a 
Victorian female barrister to ever practice 
at the Bar ... " I humbly point out that this 
is NOT SO. 

Natalie Greenberg, my daughter, 
signed the Roll of Counsel in May 1996 
and I believe actually made history in do­
ing so. This is the first time a mother and 
daughter are practising at the Bar AT THE 
SAME TIME. 

Having read Isabel Carter's book 
Woman in a Wig - Joan Rosanove Q. C. 
it appears that the very distinguished Joan 
Rosanove Q.C. retired from practice in 
June 1969 at a time when her daughter 
was practising as a solicitor, having been 
admitted to practice in 1966. It was not 
until about five years after her mother re­
tired from the Bar that Mrs. Lusink, as she 
then was, signed the Roll of Counsel. 

Yours sincerely, 
Michele S. Lasky 

COMPLEATflyfisher 
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• Free mail order catalogue 
• Learn to fly fish courses 

• Learn to tie flies 
• Advice on where to fly fish 

• Come in or call for the best advice in Australia 

381 FLINDERS LANE, MELBOURNE 3000 
PHONE: 03 9621 1246, FAX: 03 9621 1247 

Dear Mr. Nash 

YOUR archivist, Alison Adams has 
sent me the issue of your journal in 
which there is an article about my 

father, the late S.K. Hotchin. It is a pleas­
ure to me to see him recognised. 

I have very little information about his 
earlier life when he was active at the Bar, 
because he did not marry till he was 43, 
and by the time I would have been aware 
of his career he was editing the Argus 
Law Reports. 

I enquired recently from the Bar Coun­
cil office and also from the descendants of 
the solicitors with whom he worked, and 
whose names I remembered, but had no 
success. 

Mr. Justice Stanley and Judge Stafford 
shared No. 28 Selborne Chambers with 
him in turn, probably in the 1950s. 

Thank you for printing the article. 

Yours sincerely, 
Betty Hotchin 

Berlin: A Chance to Win 

THE International Bar Association, of 
which the Law Council of Australia is a 

member, is holding its twenty-sixth bien­
nial conference in Berlin, Germany, from 
20-25 October. 

By requesting a copy of the 72-page 
Berlin Preliminary Program, lawyers in 
Australia will be automatically entered 
into a prize draw for one of six IBM 
VoiceType dictation systems, which come 
with a 25,000 word vocabulary for legal 
dictation designed for corporate and pri­
vate practice lawyers. 

The Berlin conference will feature a 
Plenary Session on "Freedom of Expres­
sion - Privacy versus Freedom of the 
Press" and separate working programs 
covering a plethora of topics on business 
law, general practice, energy and natural 
resources law and many other areas. 
There will also be a special program for 
guests. 

Requests for the Preliminary Program 
must arrive at IBA in London by 1 Septem­
ber to qualify for entry in the draw. 
Contact the International Bar Association, 
271 Regent Street, London WIR 7P A, Eng­
~and. Fax: +44 (0) 171 409 0456. Phone: 
+ (0)171 629 1206. 



Chairman's Cupboard 

Bar's Benefits for Young Counsel 

THE Victorian Bar has always held a 
special responsibility to its new 
members, and has always relied on 

the well-being of jllllior barristers for the 
preservation of the Bar's own long-term 
interests. 

This responsibility and reliance will be 
made more acute with the passage of the 
Legal Practice Bill. We expect the Bill to 
be debated in Parliament in September 
and to take effect from 1 January 1997. 
Practising Certificates will need to be ap­
plied for on or before 15 February 1997 for 
those who are financial members of the 
Victorian Bar as at 1 January 1997. 

All members of the Victorian Bar 
should by now be aware of the key provi­
sions of the Legal Practice Bill. Floor 
meetings were convened in early Septem­
ber to inform our members as to some of 
the practical effects of the Bill. An outline 
of the Bill prepared by Elisabeth 
Wentworth appears in this edition of Bar 
News. 

A number of important decisions will 
need to be made by all barristers (includ­
ing our junior members). One of the 
possible effects of the removal of some im­
pediments to direct access will be that 
YOllllg barristers will be able to take work 
that might otherwise have been handled 
by solicitor advocates. The abolition of the 
compulsory chambers rule will mean that 
YOllllg barristers will be able, if they so 
choose, to lease rooms from landlords 
other than Barristers' Chambers Limited. 
The abolition of the compulsory clerking 

rule Cas and from 1 July 1997) will allow 
barristers to no longer employ a clerk. The 
fact that a person can practise without be­
ing a member of the Victorian Bar will 
mean that a barrister need not belong 
to our association of advocates. Indeed, 
a person seeking to work as a specialist 
advocate may choose not even to be regu­
lated by the Victorian Bar. 

The Victorian Bar will have as a priority 
over the next few months to explain the 
advantages of remaining a member of the 
Victorian Bar, and to explain the continua­
tion of the Bar's role which has, in the 
past, promoted the interests of junior 
cOllllsel. We will use the Bill as an oppor­
tunity to revise and invigorate our 
approach to new members of the Bar, 
primarily through membership services 

Barristers who choose to be regulated 
by the Bar and who choose to be members 
of the Bar will continue to have access to a 
range of convenient, smart and affordable 
chambers leased from a restructured 
Barristers' Chambers Limited, without 
any exorbitant down payments to a floor 
or list. As a change incidental to the Legal 
Practice Bill, Barristers' Chambers 
Limited will allow a more flexible 
approach to the sharing of chambers. 
Further changes are being considered to 
cater for this new environment. 

Members of the Bar will continue to 
have access to Bar Council approved 
clerks, who will, from 1 January 1997, be 
able to handle trust fllllds on behalf of the 
barrister. Clerks, I am sure, will be consid­
ering ways to improve their services. For a 
junior barrister, a clerk will continue to 
provide many services which would cost a 
great deal more elsewhere. 

The highly successful readers course 
will continue to serve as a benchmark of 
the skill of new Bar members. The Bar 
COllllcil has met the cost of refurbishing 
Level 2 of Four Courts Chambers to be 
used for the readers' course. Other educa­
tional services, which will continue to be 
offered to members, are expected to be of 
a great relevance to young cOllllsel: for ex­
ample, only Bar members will be able to 
complete Bar mediation courses, and have 
access to the Bar's mediation and arbitra­
tion facilities. The Bar COllllcil has 
recently refurbished Level 3 of Four 
Courts Chambers to serve as an improved 
mediation centre. 

Bar members will be able to seek the 
advice of the Ethics Committee on ethical 
and professional matters, a service which 
is of particular utility to people in the 
process of establishing a practice. Mem­
bership of the Bar will obviate the need for 
young barristers to maintain an extensive 
and expensive library, with Bar members 
soon to have access to on-line legal re­
search services as well as access to the 
Bar Library. Barristers' Chambers Limited 
accommodation may be able to contain 
common library areas. We hope and ex­
pect that the establishment cost going to 
the Bar in Victoria can continue to be 
among the lowest in the country, without 
any sacrifice of privileges and benefits of 
Bar membership. 

The Bar is also aware that many young 
barristers are not only establishing a prac­
tice but also establishing a family. The 
Child Care Facilities Committee has en­
dorsed two services specialising in 
emergency, occasional and nanny care 
services, which have been advertised In 
Brief The Council is currently consider­
ing submission of the Committee for the 
creation of a Parents' Room. 

As the provision of legal services be­
comes more exposed to market forces, the 
Bar Council itself will perhaps more than 
ever before, embody a powerful means by 
which the junior Bar will be able to have 
its voice heard across a wide range of law 
reform and policy issues. 

And finally, it must be remembered 
that no-one benefits more from an ethos 
of collegiality than the junior barrister. 
The spirit of shared knowledge and expe­
rience allows new barristers to learn and 
to flourish. Proximity to each other engen­
ders the accumulation of information and 
exchange of ideas, all for our mutual 
benefit. 

The Bar will be doing all it can to meet 
the challenges of the next months with an 
assertion of the principle that the Victo­
rian Bar exists primarily not for the 
investigation of complaints and disputes 
involving its "regulated practitioners", but 
for the fostering of a highly skilled profes­
sional commllllity in which no small part is 
played by its junior members. It is with a 
spirit of optimism that our Bar should now 
enter this new era, and move forward as 
an organisation of successful and excel­
lent advocates. 
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Attorney-General's Column 

Some Reforms Proposed for 
Courts and llibunals, and 
Friendly Societies 

Number of Bills will be intro­
duced in the Spring session of 

<ll'liament. Members of the Bar 
may be interested in some reforms pro­
posed for Courts and Tribunals and 
Friendly Societies. 

COURTS AND TRIBUNALS 
The Courts and Tribunals (General 

Amendment) Bill will increase the juris­
dictional limits in the Magistrates Court 
for personal injuries matters from $5,000 
to $40,000 and for the general jurisdiction 
from $25,000 to $40,000. This is consist­
ent with other States and Territories. 

The current limits were set in 1989. 
The amendments reflect a level that is 
slightly higher than increases to wages 
and the cost of living over the period but is 
appropriate as adjustments are not made 
annually. 

This will have the benefit of reducing 
waiting times in the County Court and 
provide for cheaper resolution of disputes 
through the Magistrates Court. 

The new limits also provide consist­
ency with the Workcover jurisdiction 
where the limit is $40,000. 

The Bill will establish a scale of costs 
for criminal matters dealt with by the 
Magistrates Court. This is an effort to 
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promote greater consistency in fees and 
create a basis for speedy negotiation of 
bills. 

The Bill amends section 21 of the 
Supreme Court Act 1986, which enables 
the Attorney-General to apply to the Su­
preme Court to have a person declared a 
vexatious litigant. Since the original en­
actment of this legislation, many tribunals 
have been established which provide new 
avenues for litigation and therefore for 
abuse of the judicial system. The Bill 
therefore enables the Supreme Court to 
have regard to past proceedings in any 
court or tribunal in Victoria. 

The Bill enables the Supreme Court 
to make an order prohibiting a vexatious 
litigant from commencing a "type of pro­
ceeding" as specified by the Court without 
first seeking leave of the Court. A lower 
court or tribunal is also able to assess an 
application for leave. Removing a litigant's 
right to litigation is a drastic step and I 
want to ensure that the legislation is not 
unnecessarily broad. Therefore, the Court 
is limited to prohibiting proceedings of the 
kind undertaken by the litigant. 

FRIENDLY SOCIETIES 
Friendly Societies are to be subject to 

national uniform supervision and are to be 
integrated into the existing Financial In­
stitutions Scheme. Victoria was seen as 
the most appropriate jurisdiction to de­
velop and introduce template legislation 
as most of the industry's assets are man­
aged by societies based in Victoria. It will 
be adopted by other jurisdictions through 
an application of laws mechanism. 

The Friendly Societies (Victoria) Bill 
will provide for the formation, registra­
tion, management and regulation of 
Friendly Societies. Friendly Societies will 
be supervised by State Supervisory Au­
thorities which will have similar duties 
and powers as they currently have for the 
supervision of building societies and 
credit unions under the Financial Institu­
tions legislation. 

The Australian Financial Institutions 
Commission will be the national coordi-

nating body and will be responsible for the 
development of prudential standards. 

The legislation will allow easier inter­
state trading by ensuring consistency in 
the supervision practices of the State 
regulatory bodies. It will also facilitate 
mergers between societies by including 
procedures similar to those in the Finan­
cial Institutions legislation. 

CHILDREN'S COURT -
PRINCIPLE NOT CONVENIENCE 
The recent publicity surrounding the 

attempt by the Auditor-General to con­
duct a performance audit of the Children's 
Court was more concerned with sensa­
tionalism than facts or constitutional 
principles. 

The facts are simple. The Auditor-Gen­
eral neither has, nor is intended to have, 
authority to conduct a performance audit 
of any Victorian court. 

In the form of the Audit Act 1994, 
Parliament has authorised the Auditor­
General to conduct, and report to 
Parliament upon, performance audits of 
authorities. "Authority" is defined in that 
Act as a "department" or a "public body". 
By "department" is meant any of the pub­
lic service departments listed in Schedule 
1 of the Public Sector Management Act 
1992. No court is included in that list. By 
"public body" is meant any of the bodies 
listed in the definition of that term in s.4 of 
the Audit Act. Again, none of them is a 
court or in any way resembles a court. 

It is fundamental to the Victorian con­
stitutional system that the executive and 
legislative arms of government do not in­
terfere in the performance of its functions 
by the judicial arm. This is the separation 
of powers principle and is the reason why 
all courts are omitted from the Audit Act. 

As the chief legal officer of the State it 
was my obligation, once I became aware of 
the audit, to ensure that the Auditor-Gen­
eral was informed of his lack of authority 
to conduct a performance audit of the 
Children's Court. To this end, he was 
provided with advice from the Solicitor­
General. 



To his credit, the Auditor-General, 
when provided with that advice, immedi­
ately acknowledged his lack of authority 
and withdrew his report. If the Auditor­
General had appreciated the situation 
before the start of the audit or the drafting 
of his report, it is unlikely that the audit 
would have taken place. It should be 
noted that the Auditor-General is in the 
same position as the Ombudsman, where 
a specific legislative limitation on the in­
vestigation of matters relating to courts 
has been accepted for many years. 

Unfortunately, the mere existence of a 
draft report, its withdrawal and general 
ignorance of the legal position combined 
to give rise to totally unfounded allega­
tions of ulterior motives on my part. Such 
a reaction from the media was perhaps no 
surprise. What was not expected was the 
negative reaction of some members of the 
legal profession who should have both un­
derstood and supported my very public 
re-affirmation of the concepts of separa­
tion of powers and judicial independence 
in Victoria. It is to be hoped that on fur­
ther reflection they will revise their 
opinions. 

Quite apart from the legal and consti-

The University of Melbourne Law School has 
an exciting, flexible and innovative program of 
graduate courses in law. Practitioners and 
allied professionals are involved with 
academics in planning and teaching of the 
courses to meet the evolving needs of law in 
the community. 

Subjects are available on a continuing 
education basis (assessment being optional). 
in addition to the masters program and 
specialist graduate diplomas. 

INTENSIVE TEACHING: 

Subjects taught intensively over 1-2 weeks are 
ideally suited for members of the Bar. 

tutional position, the draft report illus­
trated in many ways the unsuitability of a 
person unfamiliar with law and legal prac­
tice to undertake a performance audit of a 
court. I will give two examples: 
• It is a fundamental principle that any­

one exercising judicial power must 
maintain strict independence from the 
parties. AU parties must have confi­
dence that they can fully present their 
case and receive a fair and impartial 
hearing. While courteous and co-opera­
tive to all, a court should not develop a 
special relationship with any party. 

• Secondly, it is the role of a judicial 
officer to decide matters on the evi­
dence before the court. A judicial 
officer is not required to be skilled or 
expert in all aspects of the matters that 
fall for decision. Evidence is often ex­
pert evidence introduced to ensure 
that the court fully understands the 
issues. The required judicial skill is to 
determine the matters before it only 
after careful assessment of evidence 
before the court. 
On the mistaken, and very unfair, basis 

that magistrates are not appropriately 
skilled to be the judicial officers of the 

SPECIALIST AREAS 

Asian Law 
Corporations & Securities Law 
Dispute Resolution & judicial Administration 
Finance Law 
Government Law 
Health & Medical Law 
Insurance Law 
Intellectual Property Law 
International Law 
Labour Relations Law 
Media, Communications & Information 

Technology Law 
Energy and Natural Resources Law 

Children's Court because they, allegedly, 
have little or no experience in relation to 
child welfare matters and child develop­
ment, the draft report proposes that the 
magistrates should develop a special rela­
tionship with officers of the Department 
of Human Services and jointly with them 
decide the best outcome for the children 
before the court. 

Such a proposal is entirely contrary to 
each of the principles that I have identi­
fied and displays a fundamental lack of 
understanding of the judicial process and 
the role of the judicial arm of the govern­
ment. 

The draft report is itself evidence of 
the danger of allowing unqualified persons 
to attempt to assess the performance of 
any court. One of the functions of the Au­
dit Act is to prevent that very danger 
materialising. 

Constitutional and legal principle, not 
ministerial convenience, was the basis 
for rejecting the attempted audit of the 
Children's Court. 

Jan Wade, M.P. 
Attorney-General 

COURSEWORK DEGREES 
Graduate Diplomas 
LLM by Coursework 
LLM by Coursework & Minor Thesis 
M.Tax by Coursework 

RESEARCH DEGREES 
LLM by Major Thesis 
Doctor of juridical Science (SjD) 
Doctor of Philosophy (PhD) 

MID YEAR ENTRY AVAILABLE 
Further information: 
Research & Graduate Studies Office, 
Faculty of Law, The University of Melbourne, 
Parkville, Vic. 3052, 
Tel: (03) 9344 6190, Fax: (03) 9347 9129 . 

• 
' THE UNIVERSITY OF MELBOURNE 

~~~MORE THAN A DEGREE 
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Farewells 

The Hon. Mr. Justice Crockett 

WLLIAM Charles (Bill) Crockett 
was born on 16 April 1924. He 
was educated at Geelong College 

and went from there to the University of 
Melbourne where he took out the Su­
preme Court Prize. 

On graduation he joined the Royal Aus­
tralian Naval Reserve and served in the 
Navy in 1945 and 1946. He was admitted 
to practice in 1948 and immediately 
signed the Roll of Counsel. In 1962 at the 
age of 38 he was appointed one of Her 
Majesty's Counsel for Victoria. 

He was a judge of the Supreme Court of 
Victoria for some 17 years. He was a 
leader of the Common Law Bar for seven 
years before that. He was appointed an 
officer of the Order of Australia in 1987. 
He was awarded the degree of LL.D. from 
the University of Melbourne in 1995. 

His entry in Who's Who runs to a sim­
ple six lines. 

One of the remarkable characteristics 
of Bill Crockett is that he is essentially a 
very private man. He is at the same time a 
very definite man. 

Outside the law and his family, Bill 
Crockett's greatest love is racing. 

It was apparently common to see his 
Honour during the 70s and 80s at the 
stables of the late Tommy Woodcock on 
Sunday morning engaged in a post­
mortem with his close friend Bill Stutt and 
the late Sir Reginald Ansett. 

He was elected a Member of the 
Moonee Valley Racing Club in 1962, 
elected to the committee of Moonee Val­
ley in 1974, and Vice-Chairman of Moonee 
Valley from 1978 until 1988 when he re­
tired. He was elected a member of the 
VATC in 1961. In 1995, he was made an 
honorary life member. 

As ajudge, he had the capacity to grasp 
almost immediately the essence of any 
problem no matter how difficult. He is a 
warm man, a concerned man with a tight 
(some might say tough) analytical mind 
who could, on occasion, display enormous 
patience with counsel who failed to see 
the issues as clearly as he did. It was rare 
for him to be reversed on appeal. Judges 
sitting on an appeal from Crockett J. 
started from the Gustifiable) assumption 
that his Honour was right. 

In the case of Meeking v Crisp, 
Crockett J., ruling on the relationship be­
tween, and effect of, paragraphs (a) and 
(b) of section 49(1) of the Road Safety 
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Mr. Justice Crockett 

Act, held for the defendant. The Full 
Court took a different view of the legisla­
tion. Before the matter went to the High 
Court counsel appearing to uphold the 
Full Court decision was told: "You've got 
one vote against you to start with. Dawson 
will always follow Crockett". And he did! 

His Honour's broad and deep knowl­
edge of the law, and his intuitive feeling 
for the spirit of the common law, com­
bined with his incisive mind and his tight 
and lucid reasoning made it a pleasure to 
appear before him. If he disagreed with 
your argument he made it clear that he 
did so and why. If there were issues as to 
which he did not need to be convinced he 
also made this clear, quickly and simply. 

His Honour's capacities were seen at 

their best, possibly in the Practice Court 
and in the Court of Criminal Appeal where 
he was a dominant and powerful personal­
ity. 

In the Court of Criminal Appeal he did 
much to develop the criminal law and to 
stress that legislation should not too easily 
be taken to override fundamental com­
mon law principles. 

In the Practice Court, he would quickly 
determine what was the essential issue in 
dispute, focus the attention of counsel on 
that issue, sometimes articulate for them 
the basis of their argument and then with­
out pause give a concise, lucid, logical and 
often learned extempore judgment. It was 
almost frightening to see how easy he 
made the task look. 



Farewells 

His Honour Judge Fricke 

GRAHAM Le\v1s Flicke was born on 
5 December 1935. After obtaining 
an Honours Degree at the Univer­

sity of Melbourne (in those days about 
standard practice from Melbourne High 
School students at Melbourne Law 
School) he tutored in the Law School be­
fore going on to post-graduate studies at 
the University of Pennsylvania. 

On completing an LL.M. at Pennsylva­
nia he took up a lectureship at the 
University of Tasmania. The Law School 
to which he went was one which had re­
cently suffered a mass exodus of staff by 
reason of the continuing repercussions of 
the Orr case. It was a challenging job but 
one with which the then young Fricke 
coped cheerfully and efficiently. Amongst 
his students were young men called 
Heerey, Bennett, Green, Cox, Underwood, 
Wright, Rae, Hodgman. 

The first six are now respectively 
Heerey J., Bennett Q.C., His Excellency 
Sir Guy Green, Cox C.J., Underwood J., 
Wright J. The others became Senator 
Peter Rae and the "Mouth from the 
South", the Hon. Michael Hodgman Q.C., 
the Minister for the A.C.T. 

Graham Fricke left Tasmania at the 
end of 1960, returned to Melbourne and 
signed the Roll of Counsel. But he did not 
renounce academia entirely at that stage. 
He managed to combine a busy practice 
with teaching Evidence at RMIT and sub­
sequently The Law Affecting Journalism 
at Melbourne and Evidence at Monash. 

His first book, The Law of Trusts in 
Victoria was published in 1964, Compul­
sory Acquisition of Land in Australia in 
1975 (with a second edition in 1982). 

He took Silk in 1979 and was appointed 
to the County Court in 1983. Evenjudicial 
office could not stop him from bursting 
into print. Libels, Lampoons and Liti­
gants was published in 1984, Judges of 
the High Court in 1986 and Profiles of 
Power in 1990. 

Graham Fricke was, while at the Bar, 
always his own person, popular but not 
gregarious. As a judge he was knowledge­
able in the law, impartial, clear minded 
and fair. He was one of those before whom 
it was a pleasure to appear. But he could 
not always restrain a dry sense of humour. 

In the speech of farewell given by 
Graham Uren Q.C. as Vice Chairman of the 
Bar when his Honour last sat Graham told 
the story of the "occasion on which your 

Judge Fricke 

Honour was hearing a plea in Bendigo on 
behalf of a man who had pleaded guilty to 
a number of counts of interfering with 
young boys. Upon being told by John Con­
stable that his client had had a successful 
career as a furniture manufacturer, your 
Honour expressed the hope that he didn't 
specialise in tall boys". 

Perhaps the greatest tribute to Graham 
Fricke, the man, is the fact that he is still 
remembered by his students of nearly 40 
years ago. When they held a weekend cel­
ebration to mark 25 years in practice 
Graham Fricke was one of the very few of 
their former lecturers whom they invited. 
When the University of Tasmania cel­
ebrated the centenary of the Law School, 

Graham Fricke was an honoured guest. 
He has not departed the law merely 

(some would say) shed responsibility and 
gone back to academia. He has retired 
from the County Court to take up a post at 
Deakin University. There he will be able to 
carry out the writing and research which 
we suspect constitutes his first and true 
love. He brings to that writing and re­
search an excellent judicial mind 
broadened and invigorated by 23 years at 
the Bar and sharpened and more insight­
ful after 12 years on the County Court 
Bench. His departure is the County 
Court's and the Bar's loss. 

We wish his Honour well and we con­
gratulate Deakin Law School. 
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THE LEGAL PRACTICE BILL 

1. What does it do? 
• Replaces the Legal Profession 

Practice Act 1958. 
• Reforms or changes the regulation 

of legal practice in Victoria. 
• Amends the Partnership Act 1958. 

2. Whom does it affect? 
Everyone connected with the practice 
of law. 

3. When does it start? 
1 January, 1997. 

NEW ENTITIES CREATED BY 
THE BILL 

1. A legal practitioner: that is, a lawyer 
who is admitted as a barrister and so­
licitor of the Supreme Court of 
Victoria. 

2. A current practitioner: that is, a legal 
practitioner who has a Practising Cer­
tificate. 

3. Recognised Professional Associa­
tions. These will work with the Legal 
Practice Board to regulate practition­
ers. The Bar will be one as will the Law 
Institute, for a period of two years from 
1 January 1997. Mter that, all RPAs 
will have to be approved under the leg­
islation. 

4. Legal Practice Board - what does it 
do? 

• The Board will keep a register of all 
practitioners and firms. 
• It will allocate new practitioners to 

an appropriate RPA. 
• It will keep electoral rolls. 
• It will regulate practitioners who 

choose not to be or are not eligible to be 
regulated by an RPA. 
• It will administer three funds - the 

Public Purpose Fund, the Fidelity Fund 
and the Legal Practice Fund. 

5. The Legal Ombudsman - what 
will he or she do? 
• The Ombudsman will have overall 

supervision of the handling and investi­
gation of complaints. 
• The Ombudsman will also have an 

investigative and review role in relation 
to complaints. 
• The Ombudsman will also have re­

sponsibility for investigation of 
anti-competitive behaviour. 

6. The Legal Profession Tribunal 
The Tribunal will hear charges of pro-
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fessional misconduct or unsatisfactory 
conduct arising from complaints and/or 
independent investigations. 

7. Other new bodies created 
A new Board of Examiners, Legal Costs 
Committee, Legal Practitioners Liabil­
ity Committee. 

PRACTISING CERTIFICATES 

1. Who needs one? 
Everyone who wants to practise. 

2. Where do you get them? 
From your RP A or the Legal Practice 

Board. 

3. How long do they last? 
One calendar year. 

4. How much will they cost? 
To be determined, probably approxi­
mately $250. 

5. What do you getfor your 
money? 
The right to practise. 

6. How do you get one? 
By filling out the prescribed form ac­
companied by a statutory declaration 
and proof that you are insured together 
with your Practising Certificate fee. 

7. What don't you get with a 
Practising Certificate? 
Any membership benefits of an asso­
ciation over and above purely 
regulatory matters. 

RECOGNISED PROFESSIONAL 
ASSOCIATIONS 

1. Where will their money come 
from? 
• Practising Certificate fees - to be 

applied to regulatory functions. 
• Membership subscriptions - to be 

applied to membership services. 

2. Can you choose any RPA? 
Yes, subject to being eligible under its 
rules. Only practitioners who agree to 
be bound by the Practice Rules of the 
Bar will be able to be regulated by the 
Bar. Therefore, the Bar will regulate 
those who have chosen the Bar and are 
eligible as well as those who are allo­
cated to the Bar by the Legal Practice 
Board for regulation. The Bar will not 
have the right to refuse allocated prac­
titioners. 

3. Can you be a member of more 
than one RPA? 
You can only be regulated by one RP A. 
However, assuming that RP A's will of­
fer membership services in return for 
subscriptions, practitioners are free to 
be or not to be members of anyone or 
more RP As or indeed any voluntary as­
sociation of lawyers. 

4. What will the Bar as an RPA 
have to do and by when? 

• By 1 April 1997, collect Practising 
Certificate fees from and issue certifi­
cates to all barristers who are to be 
regulated by the Bar. 

• By 31 January 1997, provide the Legal 
Practice Board with the full name, date 
of birth and date of admission of all 
practitioners regulated by the Bar. 

• Send a copy of its Practice Rules to the 
Ombudsman by 15 January 1997. 

• By 15 January 1997, forward a copy of 
the Practice Rules then in force to all 
practitioners regulated by the Bar. 

INFORMATION 

1. What do you have to tell your 
client? 

If you haven't been retained by another 
legal practitioner (e.g. briefed by a 
solicitor) you must give the client a 
written statement setting out informa­
tion about costs, billing cycles, the 
client's right to negotiate a costs agree­
ment, the name of the legal 
practitioner who will primarily perform 
the work, an estimate of the total legal 
costs if possible, the range of costs 
likely to be involved at any litigation, 
the name and address of your RP A and 
the client's rights in case of a dispute. If 
you are a practitioner retaining an­
other retaining (e.g. counsel) you have 
to give the above information to your 
client in respect of that other practi­
tioner. 

2. When do you have to tell your 
client? 

Information about your method of cost­
ing legal services, billing arrangements 
and the client's right to negotiate a 
costs agreement must be given to a cli­
ent before you are retained by them. 
All other information set out above 
must be given as soon as practicable 
after being retained. Progress reports 
must also be given to the client at 
agreed intervals. 



3. What happens if you don't tell 
your client? 
On an assessment or on the determina­
tion of a dispute, your costs may be 
reduced as a penalty for the failure to 
give the information. 

4. What about costs? 
They are recoverable under a costs 
agreement, on scale or on a quantum 
meruit basis . 

5. How will a practitioner recover 
unpaid costs from a client? 
First by giving the client a bill of costs. 
Then waiting 30 days. Then suing un­
less the client has by then lodged a 
notice of dispute about the costs in 
which case legal proceedings are 
stayed. 

6. When won't a practitioner 
recover costs from a client? 
If you have entered into a contingency 
fee arrangement, a conditional fee 
agreement in which the uplift is greater 
than 25 per cent, or a conditional costs 
agreement where you have entered 
into it without a reasonable belief that a 
successful outcome of the matter is 
reasonably likely. 

7. What happens if the client 
doesn't like the costs? 
The client may lodge a written notice 
of dispute "lith your RP A or the Board. 
This will trigger Part 5 Division 1 which 
provides for conciliation, stay of pro­
ceedings and possible referral to the 
Tribunal for hearing. 

COMPLAINTS ABOUT CONDUCT 

1. What sort of conduct may lead 
to disciplinary action? 
Unsatisfactory conduct which includes 
negligence and misconduct which in­
cludes misconduct at common law. 
Breach of the Practice Rules of your 
RP A may constitute unsatisfactory 
conduct. 

2. Who can make a complaint.? 
Any person, an RP A or the Board. The 
Ombudsman may also investigate mat­
ters on his or her own initiative. 

3. To whom is the complaint 
made? 
The practitioner's RP A, the Ombuds­
man or the Board. 

4. How long has one got to make a 
complaint? 
Six (6) years unless there was reason­
able cause for the delay or it's in the 
public interest to extend the limitation 
period. 

How will a practitioner 
recover unpaid costs from 

a client? 
First by giving the client a 
bill of costs. Then waiting 

30 days. Then suing 
unless the client has by 
then lodged a notice of 

dispute about the costs in 
which case legal 

proceedings are stayed. 

5. In what form is the complaint 
made? 
Writing. An RP A is required to give 
assistance to a complainant in complet­
ing any prescribed form of complaint. 

6. What happens after one has 
made the complaint? 
It may be dismissed, by the Ombuds­
man an RP A or the Board. Reasons 
must be given and notice given to the 
complainant. If the complaint doesn't 
raise matters of conduct but instead 
could constitute a costs dispute, it can 
be treated as a dispute. If thought ap­
propriate, the Legal Ombudsman may 
investigate the complaint or refer it to 
the RP A to investigate. 

7. Who decides what? 
An RP A can make a decision to dismiss 

a complaint. After investigation, the 
RP A is required to lay charges in cer­
tain circumstances, principally where 
there is a reasonable likelihood that the 
practitioner or firm would be found 
guilty of misconduct. If the reasonable 
likelihood is that the practitioner or 
firm would be found guilty of unsatis­
factory conduct (which is not 
misconduct), laying a charge is 
discretionary and the RP A or the 
Ombudsman may instead reprimand or 
caution the practitioner or take no 
action. If satisfied that there is no rea­
sonable likelihood the practitioner 
would be found guilty either ofmiscon­
duct or unsatisfactory conduct, further 
action must not be taken. 

8. What if you don't like the 
decision? 
A complainant can apply to the Om­
budsman to review a decision of an 
RP A or the Board to dismiss a com­
plaint or reprimand the practitioner. 
That must be done within three 
months. The Ombudsman may also re­
view a decision of an RP A or the Board 
on his or her own initiative. If charges 
are brought they will be heard by the 
Tribunal which has a range of powers 
depending upon whether the conduct 
is categorised as unsatisfactory con­
duct or misconduct. Appeals from an 
order of the Tribunal constituted by 
the Registrar or Deputy Registrar are 
to the Full Tribunal. Appeals from the 
Full Tribunal are to the Court of Appeal 
on a point of law. 

CLIENTS' MONEY 
1. Who can handle it? 

Only approved clerks and practitioners 
authorised to handle trust monies may 
set up and use a trust account. 

2. Who can't handle it? 
A practitioner with a Practising Certifi­
cate that does not authorise the 
handling of trust monies. Insolvent 
practitioners. Employees except in 
certain circumstances. 

3. If you are allowed to handle it, 
what do you have to do? 

• Maintain a trust account that complies 
with the requirements under the Bill. 

• Keep accurate trust account records. 
• Have your trust account records 

audited annually. 
• Lodge annual reports of your trust ac­

count's audit with your RP A. 
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• Deposit a prescribed amount of your 
trust account balance with the Legal 
Practice Board in the first year. 

• Pay a Fidelity Fund contribution. 
• Pay a levy if required. 

4. What happens if you lose it? 
If you lose a client's money without 
reasonable excuse you will have com­
mitted an indictable offence with a 
maximum penalty of ten years' impris­
onment. 

5. What do you do if you think 
your lawyer has lost your 
money? 
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Make a claim against the Fidelity Fund. 
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157. When may the Tribooal hear a discipli­
nary matter? 

158. Constitution of Tribooal to hear 
charge 

159. Penalties for oosatisfactory conduct 
160. Penalties for misconduct 
161. Practitioner or firm may be foood 

guilty of lesser offence 
162. Orders for costs 
163. Compensation orders 
164. Enforcement of orders 
165. Suspension of order pending appeal 
166. Publication of orders 

Division 6 - Appeals 

167. Appeal to Full Tribooal 
168. Security for costs of appeal 
169. Power of Full Tribooal on appeal 
170. Appeal to Court of Appeal 

Division 7 - General 
171. Application of Part 
172. Power of Supreme Court to discipline 

practitioners 

PART 6 - CLIENTS' MONEY 

Division 1 - How practitioners and 
Jirms must handle trust money 

173. Establishment of trust accooot 
174. Dealing with trust money 
175. Protection for banks and authorised 

societies 
176. Board may make arrangement with 

banks and societies 
177. Approved clerks 
178. Unqualified trust money receipt 
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Division 2 - Statutory deposit with 
Board 
179. Initial deposit of trust money with the 

Board 
180. Continuing requirement to deposit 
181. Repayment by Board 

Division 3 - Record keeping, 
auditing and reporting 
182. What records must be kept? 
183. Annual audit of trust account 
184. Annual report of trust account audit or 

statutory declaration 
185. Final audit of trust account 
186. Board's supervisory role in audits 
187. Courses of education for auditors 

Division 4 - Deficiencies in trust 
accounts 
188. Trust account must not be in deficit 
189. Practitioner must inform Board of sus­

pected deficiencies 
190. Approved clerks must inform Board of 

suspected deficiencies 
191. Banks and societies must report defi­

ciencies in trust accounts 

Division 5 - Investigations 
192. RPA or Board may appoint inspector 

to investigate 
193. Legal Ombudsman may appoint audi-

tor to investigate 
194. Assistance with investigation 
195. Power of entry with warrant 
196. Inspector must report on investigation 
197. Cost of investigation 
198. Secrecy 
199. Rules for qualification of inspectors 

PART 7 -DEFALCATIONS 

Division 1 - Contributions and 
Levies 
200. Determination of classes of practition-

ers 
201. Determination of contributions 
202. Payment of contributions 
203. Levies 
204. Who must pay a levy? 
205. When is a levy payable? 
206. Board may recover contribution or 

levy 
207. Employer must pay contribution or 

levy or reimburse employee 

Division 2 - Claims 
208. Entitlement to claim against the Fidel-

ityFund 
209. Making a claim 
210. Investigation of claim 
211. Determination of claim 
212. Assertion of claim in court 
213. Court proceedings 
214. Quantum of claim 
215. Additional payments out of Fund 
216. Payments out of Fund 
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217. Subrogation of Board 
218. Immunity for innocent partners etc. 
219. Subrogation of innocent partners etc. 
220. Disallowance of subrogated claim 
22l. What is due diligence? 
222. Board may insure against liability 
223. Application of insurance money 

PART 8 - PROFESSIONAL 
INDEMNITY INSURANCE 

Division 1 - Professional 
indemnity insurance 
224. Firms required to insure 
225. Incorporated practitioners required to 

insure 
226. Sole practitioners required to insure 
227. Insurance to be maintained during 

legal practice 
228. Arrangements for and terms of Liabil-

ity Committee insurance 
229. Interstate practitioners 

Division 2 - Legal Practitioners' 
Liability Fund 
230. Establishment 
23l. Payments into Fund 
232. Payments out of Fund 
233. Investment of Fund 

Division 3 - Legal Practitioners' 
Liability Committee 
234. Establishment 
235. Liability Committee not to represent 

the Crown 
236. Functions and powers 
237. Membership 
238. Payment of members 
239. Acting members 
240. Meetings 
241. Resolutions without meetings 
242. Validity of acts or decisions 
243. Conflicts of interest 
244. Staff and consultants 
245. Consolidated annual reports 
246. Secrecy 
247. Immunity 

PART 9 - RECEIVERS AND 
MANAGERS 

Division 1 - Definitions 
248. Definitions 

Division 2 - Appointment of 
receiver 
249. Application for appointment of re-

ceiver 
250. Order appointing receiver 
251. Trust account dealings 
252. Carrying on of legal practice 
253. Receiver may invest money 
254. Receiver may require delivery of 

property 
255. Delivery of property to receiver 
256. Receiver may seek power of entry 

257. Application in relation to accounts 
258. Receiver may recover money paid 

away in bets 
259. Recovery of property where there has 

been a breach of trust etc. 
260. Time within which receiver may re­

cover property 
261. Requirement to pay compensation for 

defalcation to receiver 
262. Subrogation of receiver 
263. Improperly destroying property etc. 
264. Receiver may deal with property 
265. Claims to property 
266. Sununons for directions 
267. Liens for regulated practitioner's legal 

costs 
268. Examination by receiver 
269. Termination of appointment of re-

ceiver 
270. Property not dealt with by receiver 
271. Remuneration of receiver 
272. Receiver may be reimbursed for dam­

ages 
273. Receiver is not personal representa-

tive 
274. Property not to be levied 
275. Returns by receivers 
276. Surplus to be paid into Fidelity Fund 
277. Costs 

Division 3 Appointment of 
manager 

278. Appointment of manager 
279. Powers of manager 
280. Receivership terminates management 
281. Acts of manager to be taken as acts of 

regulated practitioner 
282. Payment of expenses of management 
283. Manager may be reimbursed for dam­

ages 
284. Manager to report to RP A or Board 
285. Termination of appointment of man-

ager 
286. Termination of management 
287. Application of Part 6 
288. Office accounts 

PARTIO-INCORPORATED 
PRACTITIONERS 

289. Application for registration 
290. Nomination ofRPA 
291. Registration 
292. RP A allocation 
293. Form and object of incorporated prac-

titioner 
294. Directors 
295. Shares 
296. Incorporated practitioners may act as 

legal practitioners 
297. Directors' and members' liability 

PART 11 - RECOGNISED 
PROFESSIONAL ASSOCIATIONS 

Division 1 - Accreditation 
298. Application for accreditation 
299. Criteria for accreditation 



300. Publication and duration of accredita-
tion 

301. Renewal of accreditation 
302. Withdrawal from accreditation 
303. Board may issue non-compliance 

notice 
304. Effect of non-compliance notice 
305. Suspension of accreditation 
306. Effect of suspension 
307. Revocation of accreditation 
308. Re-allocation of regulated practition­

ers 
309. Application of Administrative Law Act 
310. Board may advance money to prospec­

tiveRPA 

Division 2 - RPA administration 
311. Official publications 
312. Reports to Board 
313. Delegation 

PART 12 - QUALIFIED PRACTICE 

314. Prohibition on unqualified legal prac­
tice 

315. Exceptions to prohibition on unquali­
fied legal practice 

316. Injunction restraining unqualified 
practice 

317. Sharing income with unqualified per­
sons 

318. Employment or engagement of practi­
tioners without practising certificates 

319. Employment or engagement of per­
sons who have been banned from legal 
practice 

320. Authorisation of employment or en­
gagement 

321. Orders prohibiting employment or en­
gagement of certain persons 

322. Appeal to Court of Appeal 
323. Qualified persons must inform pro­

spective employers 
324. Permitting or assisting unqualified 

persons to practise 
325. Prisoners must not practise 

PART 13 - CONVEYANCING 
BUSINESSES 
326. Definitions 
327. Employment in conveyancing busi­

nesses 
328. Authorisation of employment 
329. Unqualified persons must inform pro­

spective employers 
330. Conveyancers must disclose insurance 

etc. 

PART 14 - COUNCIL OF LEGAL 
EDUCATION AND BOARD OF 
EXAMINERS 

Division 1 - Council of Legal 
Education 
331. Council of Legal Education 
332. Functions and powers 
333. Meetings 
334. Deputy for Attorney-General 

335. Staff and consultants 
336. Validity of acts or decisions 
337. Rules 

Division 2 - Board of Examiners 
338. Board of Examiners 
339. Resignation and removal 
340. Chairperson 
341. Functions and powers 
342. Appeal to Supreme Court 
343. Meetings 
344. Deputy members 
345. Staff and consultants 
346. Validity of acts or decisions 

PART 15 - LEGAL PRACTICE 
BOARD 

Division 1 - The Board 
347. Establishment 
348. Board not to represent the Crown 
349. Membership 
350. Chairperson and deputy chairperson 
351. Practitioner members 
352. Non-practitioner members 
353. Payment of members 
354. Vacancies, resignations, removal from 

office 
355. Acting appointments 
356. Casual vacancies of practitioner mem-

bers 
357. Meetings 
358. Conflicts of interest 
359. Resolutions without meetings 
360. Validity of acts or decisions 
36l. Staff, consultants and delegation 
362. Secrecy 
363. Immunity 

Division 2 - Election of practitioner 
members 
364. Electoral rolls 
365. Enrolment 
366. Elections 
367. Preferential voting 
368. Election of advocate and non-advo­

cate members 
369. Elections to fill casual vacancies 
370. Arrangements with Electoral Commis­

sioner 
371. Regulations 

PART 16 - ESTABLISHMENT OF 
FUNDS 

Division 1 - Public Purpose Fund 
372. Public Purpose Fund 
373. Accounts in Public Purpose Fund 
374. General Account 
375. Statutory Deposit Account 
376. Legal Practice Board Account 
377. Legal Profession Tribunal Account 
378. Legal Ombudsman 
379. Trust Accounts Regulation Account 
380. Legal Aid Fund 
381. Victoria Law Foundation 
382. Leo Cussen Institute 

383. Law Reform and Research Account 
384. Limit on amounts 
385. Fidelity Fund 
386. Legal Practice Fund 
387. Payments to RPAs for continuing legal 

education programs etc. 

Division 2 - Fidelity Fund 
388. Legal Practitioners' Fidelity Fund 
389. Payments to liquidators etc. 
390. Public Purpose Fund 

Division 3 - Legal Practice Fund 
391. Legal Practice Fund 
392. Payments to RPAs for regulating prac­

titioners 

PART 17 - LEGAL PROFESSION 
TRIBUNAL 

Division 1 - Tribunal 
393. Establishment 
394. Chairperson and deputy chairpersons 
395. Registrar and deputy registrar 
396. Term of office and payment 
397. Vacancies, resignation and removal 

from office 
398. Acting chairperson 
399. Acting registrar and deputy registrar 
400. Composition of Tribunal for proceed-

ings 
401. Validity of proceedings 
402. Majority decisions 
403. Change in composition 
404. Disclosure of interests 
405. Staff 
406. Protection of members, advocates and 

witnesses 

Division 2 - Procedure oj 
Tribunal 
407. Duty to act fairly 
408. Evidence 
409. Reasons 
410. Who is entitled to appear? 
41l. Tribunal may join parties and grant 

leave to intervene 
412. Tribunal must give notice of hearings 

and allow witnesses 
413. Hearings are open to public unless 

otherwise ordered 
414. Directions 
415. Rules 

Division 3 - Conciliators 
416. Panel of conciliators 
417. Payment of conciliators 
418. Secrecy 
419. Immunity 

PART 18 - LEGAL OMBUDSMAN 

420. Appointment 
421. Payment 
422. Resignation, suspension and removal 
423. Acting appointment 
424. Validity of acts and decisions 
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425. Staff and consultants 
426. Annual reports 
427. Other reports 
428. Secrecy 
429. Immunity 
430. Ex gratia payments 

PART 19-GENERAL 

Division 1 - Notices and 
evidentiary matters 
431. Service of notices on practitioners and 

finns 
432. Service on the Board and RP As 
433. Service of notices on other persons 
434. When is service effective? 
435. Evidentiary matters 

Division 2 - Offences 
436. Compliance with Tribunal orders etc. 

437. Failing to appear or produce docu-
ments 

438. Contempt of Tribunal 
439. False or misleading infonnation 
440. Offences by finns 
441. Who may prosecute offences and 

contempts? 

Division 3 - Miscellaneous 
442. Liability for negligence 
443. Destruction of documents 
444. Supreme Court - limitation of juris­

diction 

Division 4 - Regulations 
445. Regulations 

PART 20 - AMENDMENT OF OTHER 
ACTS 

446. Amendment of Attorney-General 

Excerpt from pages 55-59 
PART 3 - THE MANNER OF 

LEGAL PRACTICE 
Division 1 - Principles of legal 

practice 

64. General principles of 
professional conduct 

The general principles of professional 
conduct, to be reflected in the practice 
rules, are that a legal practitioner or finn, in 
the course of engaging in legal practice, 
should-

(a) in the service of a client, act-
(i) honestly and fairly in the cli­

ent's best interests; and 
(iii) so as not to engage in, or as­

sist, conduct that is calculated 
to defeat the ends of justice or 
is otherwise in breach of the 
law; and 

(iv) with all due skill and diligence; 
and 

(iv) with reasonable promptness; 
and 

(b) report regularly to a client on the 
progress of the matter for which the 
practitioner or finn has been re­
tained to provide legal services; and 

(c) maintain a client's confidences; and 
(d) avoid conflicts of interest -

(i) between the practitioner or 
firm and a client; and 

(li) between 2 or more clients; and 
(e) refrain from charging excessive 

legal costs; and 
(f) act with honesty and candour in all 

dealings with courts and tribunals 
and otherwise discharge all duties 
owed to courts and tribunals; and 

(g) observe any undertaking given to a 
court or tribunal, the Legal Om­
budsman, the Board, an RP A or 
another practitioner or finn; and 

(h) act with honesty, fairness and cour­
tesy in all dealings with other 
practitioners and firms in a manner 
conducive to advancing the public 
interest; and 

(i) conduct all dealings with other 
members of the community and the 
affairs of clients that affect the in­
terests of others with honesty, 
fairness and courtesy and in a man­
ner conducive to advancing the 
public interest. 

65. Co-advocacy 
(1) In any proceeding, 2 or more cur­

rent practitioners may appear 
together as co-advocates. 

(2) The practice rules of an RP A or the 
Board may reasonably limit the ap­
plication of sub-section (1). 

66. Client access 
(1) A legal practitioner or finn may ac­

cept instructions in a matter from a 
client whether or not the client has 
retained any other legal practitioner 
or finn in that matter. 

(2) The practice rules of an RP A or the 
Board may reasonably limit the ap­
plication of sub-section (1). 

67. Compulsory clerking prohibited 
(1) An RPA must not require, as a con­

dition of membership or eligibility 
for membership, that a member of 
the RP A employ or engage as a clerk 

and Solicitor-General Act 1972 
447. Amendment of Partnership Act 1958 
448. Amendment of Public Sector Man­

agementAct1992 
449. Amendment of Unclaimed Moneys 

Act 1962 

PART 21- REPEALS, 
CONSEQUENTIAL AMENDMENTS 
AND TRANSITIONALS 

450. Repeals 
451. Consequential amendments 
452. Savings, transitional and other provi­

sions 

SCHEDULES 

SCHEDULE 1 - Consequential Amend­
ments 

SCHEDULE 2 - Savings, Transitional and 
Other Provisions 

any person licensed or approved by 
the RP A or any other person or 
body. 

(2) The practice rules of an RP A or the 
Board must not require a regulated 
practitioner to employ or engage as 
a clerk any person licensed or ap­
proved by the RP A, the Board or 
any other person or body. 

(3) Nothing in this section takes away 
from the requirements of Parts 6 
and 12 in relation to the receipt of 
trust money. 

(4) Nothing in this section applies to 
the employment or engagement of 
articled clerks or managing clerks. 

68. Compulsory chambers prohibited 
(1) An RPA must not require, as a con­

dition of membership or eligibility 
for membership, that a member of 
the RP A engage in legal practice in 
premises -
(a) obtained from a specified per­

son or body or a person or 
body approved by the RP A or 
by any other person or body; 
or 

(b) situated in a specified location. 
(2) The practice rules of an RP A or the 

Board must not require a regulated 
practitioner to engage in legal prac­
tice in premises -
(a) obtained from a specified per­

son or body or a person or 
body approved by the RP A, the 
Board or by any other person 
or body; or 

(b) situated in a specified location. 
(3) Nothing in this section allows a legal 
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practitioner or firm to avoid the ob­
ligations of any lease or contract of 
sale. 

69. Sole practice by barristers 
The practice rules of an RP A may require 

that a regulated practitioner -
(a) must practise as a barrister only; 
(b) must not carry on, engage in or 

practise any business, profession or 
occupation that is inconsistent with 
practice as a barrister; 

(c) must not practise as a barrister in 
partnership with any person or as 
an employee of any person; 

(d) must not share the income from 
practice as a barrister with any per­
son-

except to the extent, if any, pennitted by 
the rules. 

70. Compulsory robing abolished 
(1) Despite any rule of practice or cus-

tom to the contrary, it is not neces­
sary for a legal practitioner to robe 
to appear before any court or tribu­
nal in any civil proceeding not 
involving a jury or in any summary 
criminal proceeding. 

(2) An RPA must not require, as a con­
dition of membership or eligibility 
for membership, that a member of 
the RP A appear robed before a 
court or tribunal in any civil pro­
ceeding not involving a jury or in 
any summary criminal proceeding. 

(3) The practice rules of an RP A or the 
Board must not require a regulated 
practitioner to appear robed before 
a court or tribunal in any civil pro­
ceeding not involving a jury or in 
any summary criminal proceeding. 

(4) Nothing in this section prevents a 
legal practitioner from robing volun­
tarily in any proceeding in which 
robes were customarily worn imme-

diately before the commencement 
of this section. 

71. Regulation oj other businesses 
carried on by current 
practitioners 

The Governor in Council, on the recom­
mendation of the Board, may make 
regulations for or with respect to -

(a) prohibiting current practitioners 
from carrying on, engaging in or 
practising any business, profession 
or occupation; or 

(b) regulating the manner in which a 
current practitioner carries on, en­
gages in or practises any business, 
profession or occupation -

that is inconsistent with legal practice or 
that may cause a conflict of interest 
between the practitioner and a client. 
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Article 

South Mrica in 1fansition: 
Some Issues of Land, Law and 
Politics 
B.A. Keon-Cohen 

DURING September 1995, I visited 
South Africa as a consultant to 
World Vision. My objective was to 

inquire into, and report to World Vision 
about land reform (especially the recogni­
tion of indigenous land rights) and related 
constitutional reforms, in order to assist 
World Vision in its activities. I here 
present some impressions gathered a year 
ago, taking into account recent develop­
ments. 

CAVEATS, PERSPECTIVES AND 
CONSTITUTIONAL REFORM 

First, some caveats are in order. In 
South Africa today, two overriding con­
straints must be constantly remembered: 
the devastating legacy of apartheid which, 
I was repeatedly informed, will take two 
generations to overcome; and limited na­
tional resources to deliver improved living 
standards to millions of citizens. That said, 
today's Republic of South Africa, being a 
free society which has overthrown apart­
heid through peaceful and constitutional 
processes, remains a clear improvement 
on the old; and its 45 million people repre­
sent a vast resource of vitality and 
creativity. The ambitious reform programs 
introduced, and the significant achieve­
ments already of the (now abandoned) 
Government of National Unity across a 
wide spectrum are recognised and ap­
plauded. In the private sector, I met a rich 
abundance of people and non-government 
organisations of great ability and good will 
working towards a better South Africa. 
However, many problems of good govern­
ance obviously remain. 

As an Australian middle-class white 
lawyer, it is necessary to establish from 
what values such judgments are made. In 
broad the choice is between Western val­
ues and African values. One system is not 
necessarily better than the other: they are 

1. See Constitution of the Republic of South 
Africa 1996; B. De Villiers (ed.) Birth of a 
Constitution (Juta, 1994). 

simply different. The tension concerning 
"values" arises particularly because South 
Africa has now adopted Western values in 
the shape of its new Constitution 1 and the 

principles driving the national Govern­
ment. 

The new Constitution, following an ex­
haustive public consultation process, was 

King Goodwill Zwelithini, King oj the Zulus, and the author at his palace, 
Northern Kwa Zulu Natal Province. 

23 



Tourist beach resort on the "Garden Valley Route", S. Eastern coastline. 

finally adopted by the Constitutional 
Assembly of the National Mrican Parlia­
ment on 8 May 1996. It is an impressive 
document, including parliamentary repre­
sentative government, separation of 
powers, federal structures, and an elabo­
rate Bill of Rights. 2 These institutions 
incorporate all the democratic values 
which an Australian lawyer readily recog­
nises and accepts. However, it seems to 
me that governments both national and 
provincial, bureaucracies both black and 
white, and private sectors including the 
legal profession of South Mrica, have not 
yet appreciated the full impact of such 
constitutional structures, and do not fully 
appreciate, or choose not to understand, 
what is required in daily practice to follow 
through on those principles. This extends 
to many examples of manifest waste and 

2. See Constitution, 1996, Ch. 2, ss. 7-39. These 
deal substantially "ith "Equality; hlll11an 
dignity; life; freedom and security of the 
person; slavery servitude and forced labour; 
privacy; freedom of religion, belief, opinion, 
expression, assembly, demonstration, picket 
petition and association; political rights; 
citizenship; freedom of movement, residence, 
trade, occupation and profession; labour 
relations; envirorunent; property; housing; 
health care; food water and social security; 
children; education; language and culture; 
cultUl'al religious and linguistic communities; 
access to administration; just administrative 
action; access to courts; arrested detained and 
accused persons". Rights may be derogated 
from in a declared state of emergency; or 
otherwise "may be limited only in terms of law 
of general application to the extent . 
reasonable and justifiable in an open and 
democratic society .. ," (s. 36(1)) . 
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corruption amongst governments at local, 
provincial and national levels. If half of the 
allegations about government corruption 
and unlawful conduct I read and heard of 
are true, the good governance of South 
Mrica is in serious decline. Such allega­
tions have now reached President 
Mandela himself, through testimony given 
by one of his own ministers - Mr. 
Holomisa - to the Truth Commission3 -

i.e. that Mr. Mandela accepted R2m 
($A571,428) from a casino magnate, 
which Mr. Mandela secreted in a private 
bank account. The evident difficulties of 
maintaining honesty, efficiency and ac­
countability in public life is the most 
obvious example of South Mrica's slip­
page into third-world conditions, but also 
raises questions concerning the leader­
ship's priorities in this difficult transition 
phase. Even the Australian financial press 
have now expressed concern that the 

3. "Mandela Caught up in Minister's Corruption 
Claims", Age 1917/1996, p. A9; "Pressure 
Mounts on Mandela to Go", Weekend 
Australian 24- 25/8/96, p, 14. 

Government lacks "a clear sense of pri­
orities; there seems little effective 
co-ordination of its ambitious policies to 
rebuild the nation".4 

Parliamentary Problems: As to the 
national legislature, it is clear to me that 
its proper functioning is facing severe 
transition problems. Parliamentarians lack 
the basic resources to do their job. Secre­
tarial, research, and electorate assistance 

If half of the allegations 
about government 

corruption and unlawful 
conduct I read and heard 

of are true, the 
good governance of 

South Africa is in serious 
decline. 

for back-benchers with heavy committee 
responsibilities (let alone normal back­
benchers) are pitifully inadequate. Shar­
ing one secretary amongst dozens of 
politicians appears to be the norm in Par­
liament House, Capetown. This merely 
frustrates the democratic process. With­
out wishing to be "ethno-or-euro-centric", 
my further hunch is that many able and 
committed candidates, elected to Parlia­
ment for the first time in 1994, after three 
generations of disenfranchisement, re­
quire considerable assistance if they are 
to perform their parliamentary tasks ad­
equately. Equally, politicians I met in 
Capetown heavily engaged in processing 
l.9 million written public submissions5 as 
part of an extensive consultative constitu­
tional reform process struck me as admi­
rable in every way, and very 
hard-working. But they too needed a ma­
jor injection of resources to read all this 
material and deliver sensible proposals. 6 

Such difficulties - and others - also 
face provincial parliaments and their 
members. Some such parliaments appear 
to be in crisis. For example, it was re­
ported that the Kwa Zulu Natal 
Parliament is broke; that "it has spent all 
of its R26M ($A742,857) budget in four 
months and now faces a debt of R47m 
($A1,342,857),,; and that government 
monies have been mis-appropriated to 

4. Financial Review, 21/1111995, Special 
Report, p. 45. 

5. Capetown Week End Argus, 23/9/1995, p. 1l. 
6. Jbid. 



Meeting of Land Committee and author at squatting township near East London. The Committee was seeking to access the 
government's land reform and land restitution programs. 

pay Inkatha Freedom Party (IFP) 
"self-protection unit members", i.e. body­
guards. 7 To me, this underscores the need 
to enact laws to establish national police 
forces, and that these powers should be 
vested solely in the national Parliament. 
The Constitution does not provide for this. 

One-Party Democracy and African 
"Chiefs": South Mrica currently enjoys a 
vigorous and free press - one essential 
element in any open society. However, 
some ministers in the national govern­
ment, being from the Mrican National 
Congress (ANC) , party officials, and party 
faithful appear to take the view that they 
are beyond criticism; or that criticism of 
the government's performance (especially 
its obvious failure to deliver on election 
promises regarding a key national pro­
gram entitled Reconstruction and 
Development Program (RDP)) should not 
occur, since this disrupts "reconciliation" 
and "national unity". 

Thus one (white) legal academic and 
ANC party member told me in Capetown 

7. See Durban Mercury 27/9/95, p.2. 

that I should cancel all my interviews al­
ready arranged with blacks, since even 
seeing a lawyer empowered people, and 
any agitation for land rights in the courts 
would cause division, bloodshed, and un­
dermine national reconciliation and unity. 
I ignored his advice. 

These attitudes, reminiscent of Mrican 
respect for "the Chief", are now applied to 
individuals, newspapers, courts and trav­
elling foreigners. Respect for and the 
authority of chiefs is still strong amongst 

Cape Town waterfront tourist 
development with Tabletop Mountain 
in background. 

black communities, and many chiefs per­
form important traditional leadership and 
administrative roles. I learnt this during a 
luncheon provided for my benefit by His 
Majesty King Goodwill Zwelithini, King of 
the Zulus.8 This occurred at one of the 
King's six palaces. The King stated, at 
length, that all strikes attacking govern­
ment policies should be banned;9 that he 
disapproved of federalism since this 
caused tension and conflict (kings do not 
share power); and that he much preferred 
negotiation of indigenous land claims to 
use of the courts.1° One does not argue 

8. A direct descendent of King Shaka (1816-
1828) the Napoleonic figure who created a 
"nation", conquered vast areas of South 
Africa, and conducted the first Zulu wars 
(1820s-1879) . He has six kraals or palaces, 
five wives, at least three children he spoke of, 
and a recently imposed royal budget of R1 7m 
pa i.e. $A4.85m approx. 

9. cf. Constitution 1996 s. 17: "Everyone has 
the right ... to picket .. . "; s. 23(2) (a) "Every 
worker has the right . . . to strike." 

10. Meanwhile, the King has had all traditional 
lands in Kwa Zulu Natal vested in him as 
trustee by the provincial government shortly 
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with a Zulu king - especially a direct de­
scendent of King Shaka. One hesitantly 
suggests possible alternatives. I was re­
minded of royal status and power when 
His Majesty asked "would I like wine with 
lunch?" "Yes sir, thank you." A snap of the 
royal fingers and into the room came the 
wine, on a tray, carried by a black waiter 
- on his knees! Having achieved the re­
markable feat of successfully filling my 
glass from this position the waiter retired 
- backwards, still on his knees! His Maj­
esty gaily proposed a royal toast to my trip 
and of course, I joined him. That single 
glass created more than the usual confu­
sion to my personal principles. But then, I 
had sought the audience. 

Meanwhile informal censorship of 
public debate, especially criticism of gov­
ernment, continues and a "one party 
democracy", seen elsewhere in Africa, is 
now emerging in South Africa. When ANC 
Deputy Environment Minister Mr. Bantu 
Holomisall testified about past ANC cor­
ruption to the Truth Commission last 
August, he reportedly "infuriated the 
party big-wigs", was accused of 
"indiscipline and bringing the party into 
disrepute" and when he refused to back­
down, was fired. 12 This fracas is seen as 
"the final signpost on the ANC's journey 
from the old 'broad church' incarnation to 
an autocracy with no room for debate".13 

prior to the April 1994 elections; and has 
obtained court orders to evict squatters from 
his land. 

11. The military ruler of the Transkei homeland 
before it was incorporated into the new 
province of Kwa Zulu Natal in 1994. 

12. Age, 19/8/1996, p. A9. 
13. Ibid. 

The sheer arithmetic of the South Afri­
can electorate (in round figures, 40 
million blacks and coloureds, five million 
whites) suggests that South Africa is 
likely to follow many other African states, 
and level out as a one-party "democracy". 
Whilst such a trend may be of great con­
cern to the five million minority, provided 
(1) such a result is reached by the free will 
of the people; and (2) it is accompanied by 
appropriate amendments to the Constitu­
tion and political rhetoric, so be it. In 
other words, that future "undemocratic" 
South Africa, through its written Constitu­
tion, and political debate, should not 
pretend to its citizens or the world to be 
something other than what it truly is. 

It is perhaps worth adding that I spoke 
with numerous people who may be 
described as falling within the white/ 

One oj the King's six palaces, where the author had lunch. 
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business/professional sector. Unhappily, 
almost all of them asked about life in Aus­
tralia, and prospects of immigration for 
themselves or their children. Many of 
these were concerned for themselves and 
their families in the new South Africa; and 
some had already located their children 
abroad. The maintenance of a vigorous op­
position to the Mandela-led ANC (being 
the political position which, I assume, 
most of these "whites" would support) 
may assist to arrest this damaging loss of 
expertise. 

The Rule oj Law: South Africa is now 
journalistically described as "the most vio­
lent country in the world, outside a 
war-zone". 14 During 1995 "about 2,700 ve­
hicles went missing every month".!5 
About 20,000 people have died in Kwa 
Zulu Natal since 1985 "in a bloody power 
struggle between Zulu ANC supporters 
and those aligned to Chief Buthelezi's 
Zulu Nationalist IFP".16 Clearly, the coun­
try faces a severe breakdown in the rule of 
law. Murders, car hi-jackings, property 
thefts and the like are widespread and 
police are apparently unable to prevent, 
or investigate and prosecute most of these 
offences. In the province of Kwa Zulu 
Natal, an undeclared civil war is 
underway. The South African Human 
Rights Commission has described Kwa 
Zulu Natal as facing "a situation of near 
anarchy".!7 When my wife and I hired a 

14. J. Margo "Carnage", Weekend Australian 
Review 15-16 June 1996, p. 1. 

15 . Ibid. , p. 2. 
16. Australian 24/6/1996, p. 16; see also 

"Pretoria Fiddles while Kwa Zulu Natal 
Burns" Mail and Guardian (Capetown) 22-
28/9/1995, p. 10. 

17. seeMail and Guardian 22-28/9/95, p. 10. 
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car in Capetown, I asked a charming Avis 
lady some questions and got the reply: 
"When you go for a drive, you do three 
things: wind up the windows; lock the 
doors from the inside; and if you approach 
red traffic lights where blacks are hanging 
about, do a U-turn or run the lights, but for 
Christ's sake, don't stop! We want our car 
back." Stupid me! We hired the car, 
followed the first two rules, and fortu-

nately never needed the third. Other tour­
ists during September 1995 were not so 
fortunate. Four English girls were hi­
jacked by black men in a kombi-van at a 
remote rural location; were repeatedly 
raped over several hours; and left naked in 
the bush. After a massive press outcry in 
South Africa and in the London tabloids, 
and following the "biggest" police opera­
tion in years, several alleged perpetrators 
(black) were quickly arrested, conveyed 
to a rural jail - and promptly escaped. 
Apparently someone left the door open. 
Some were re-captured, some remained 
at large, when I left. A year later, in Sep­
tember 1996, President Mandela admitted 
that "crime was out of control", and the 
ANC announced it was considering re­
introducing the death penalty. IS 

On the other side of the law-and-order 
ethnic and economic divide, in many gov­
ernment departments, quality staff cannot 
be retained, such that important laws are 
simply not administered. The 
Attorney-General of the Transvaal has 
spoken of "unremitting stress, an extraor­
dinary workload, non-commensurate 
remuneration, and career uncertainty" 
afflicting his staff, such that, without 
urgent action, "President Mandela's policy 

IS. "Mandela Admits to Crime Crises", Age 
3/9/1996 p. AS. The Constitution 1996, s.l1 
states, however: "Everyone has the right to 
life", and in 1995, the new Constitutional 
Court, in its first case, struck down laws 
imposing the death penalty. See, for the work 
of this Court, Deputy President Ismail 
Mahomed, "Constitutional Court of South 
Africa" in C. Saunders (ed.) Courts of Final 
Jurisdiction (Federation Press, 1996) 167-
73. 

President Mandela 
admitted that "crime was 

out of control", and the ANC 
announced it 

was considering 
re-introducing the 

death penalty. 

concerning crime and law enforcement 
would come to naught".19 Further, the 
federal Attorney-General's and Taxation 
Departments are unable to collect a large 
proportion of personal income tax rev­
enues. It seems that significant tax 
evasion is proceeding unchecked amongst 
the business community in South Africa. 
These departments appear incapable of 
attracting sufficient human or financial 
resources to properly prosecute these of­
fenders. A senior private Johannesburg 
solicitor servicing the top-end of town told 
me that in one tax prosecution, 35 files 
suddenly disappeared from the relevant 
departmental section, an event which 
must (he thought) involve corruption. 
The prosecution collapsed, much to his 
client's dismay. 

These difficulties are deeply en­
trenched. Forty million blacks, now 
enjoying "freedom at last" after the over­
throw of apartheid, appear to me to know 
"the rule of law" solely as an instrument of 
brutal oppression wielded by their former 
white masters. This coupled with often 

19. see "Crisis in SA Judicial System", Durban 
Mercury, 27/9/95, p. 9. 

extreme poverty and the sight of current 
government ministers, senior officers of 
the former army and security police, and 
others granted amnesties from past al­
leged crimes, or simply not prosecuted, 
suggests to me that many of these 40 
million citizens have, understandably, ab­
solutely no interest in or respect for the 
rule of law. No doubt some see no reason 
why they should not pursue criminal ac­
tivities unrestrained by any concept of 
social responsibility. For example, when I 
arrived, Steve Biko's widow and children 
were complaining in the press20 that after 
twenty years,2I his tormentors have not 
only never been prosecuted: they remain 
employed and promoted in the police 
force. There are thousands of "Steve 
Biko's" (still alive) in South Africa. Some 
of them are now appearing before the 
Truth Commission. Doubtless they are 
wondering what the new South Africa, 
with its laudable Bill of Rights, offers 
them. 

In this general area of the rule of law, 
another unexpected deficiency was re­
vealed to me, i.e., the inability of a citizen 

20. Capetown Star, 12/9/1995, p. 12. 
21. In August 1977, Steve Biko, a medical 

student, was arrested by the security police 
near Port Elizabeth. "For 19 days he was left 
naked and manacled to iron grilles at the 
security headquarters in Port Elizabeth, and 
subjected to lengthy interrogation. In a 
'scuffle' he suffered brain damage .. . A false 
medical certificate was issued and later Biko, 
still naked, was driven in the back of a 
Landrover to a prison hospital in Pretoria, 
1,000 krn, away. [There] he died in a cold ceil, 
unattended." Star, 12/9/95, p. 12. 
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to purchase statutory laws passed by 
national or provincial governments, espe­
cially provincial laws dealing with blacks 
and their former homelands. Despite visit­
ing major legal publishers and government 
offices, I could not purchase such laws. 
The Kwazulu-Natal Act on the Code oj 
Zulu Law22 is one example - I finally 

Family accommodation oj an 
established type, rural Kwa Zulu Natal 
Province. 

xeroxed it at a private legal aid office 
funded by European and North American 
foundations. This is simply not good 
enough. And having sighted (again)23 the 
statute I now say: this Code is a disaster 
on any test. It is complex in its language; 
out of date; undesirable in that it artifi­
cially freezes customary law, and removes 
control of that law from the traditional 
people; in clear conflict with the Bill of 
Rights; unavailable; and in any due proc­
ess sense, unworkable. It should be 
repealed. 

Truth and Reconciliation Commis­
sion: These problems take us directly to 
the "Truth Commission". Under the rel­
evant legislation24 the Mandelalde Klerk 
Cabinet has appointed 17 senior persons, 
chaired by Archbishop Desmond Tutu, to 
the Truth and Reconciliation Commission 
(TRC). Its task is to investigate and report 

22. Act 16 of 1985 - GN 105 of 1986. 
23. I first studied it in 1978-1981 when working 

with the Law Reform Commission on the 
recognition of Aboriginal customary law. So I 
knew it existed. 

24. Entitled Prorrwtion of National Unity and 
Reconciliation Act No. 34 of 1995. 
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upon "the nature causes and extent of 
gross violations of human rights" commit­
ted under Apartheid between 1 March 
1960 and a "cut-off date", set at 5/12/93; to 
recommend "the granting of amnesty to 
persons who make full disclosure of all the 
relevant facts relating to acts associated 
with a political objective committed ... 
during the said period; recommend com­
pensation and reparation to victims; and 
other functions. 25 The crucial phrase "acts 
associated with a political objective" is 
elaborately defined.26 The Commission 
has coercive powers, sits in public, and 
"shall function without political or other 
bias ... and shall ... be independent" (s. 
36(1)). Essentially, the TRC is to unearth 
"the truth", achieve national reconcilia­
tion, and allow South Africa to come to 
terms with its past. This is a very large 
task. 

The Commission's statutory regime, 
coupled with scarce resources, however, 
severely restrict its ability to achieve 
these objectives. The Commission must 
complete its work within 18 months 
(though this may be extended to two 
years by the President if deemed neces­
sary) it has no power to recommend, let 
alone institute prosecutions (compared to 
amnesties); and its three operating com­
mittees concerned with human rights 
violations, amnesties, and reconciliation 
and reparation have a budget of R50m 
($Al,428,857) for the first year. Yet: 

"Human rights monitors estimate that over 200 
political assassinations took place in South 
Africa during the Apartheid era; while over 
15,000 people died in factional violence and 
dozens of prisoners died in custody. More than 
2,000 applications for amnesty were (Feb. 
1996) awaiting consideration. In February 
1996 the Human Rights Abuses Committee 
was expecting up to 100,000 cases to be 
heard."27 

The Commission is now hearing 
victims' stories and is considering applica­
tions for amnesties from perpetrators of 
gross human rights violations. It will make 
recommendations on reparation to vic­
tims. Harrowing stories are emerging, 
publicly, of appalling atrocities committed 
by the Apartheid regime. Thus, last July 

25. Ibid., preamble, s. 3. 
26. Ibid., s. 20(2) .(3) . Criteria set out include 

motive, context, legal and factual nature of 
the act, objective, whether the act was 
committed in the execution of an order, and 
others. 

27. 1. Liebenberg, The TRC in South Africa: 
Context Future and Some Imponderables 
(Centre for Constitutional Analysis, HSRC, 
Pretoria, MS, March 1996) p. 31. 

"an anguished mother told of her student 
activist son being given rat poison in jail as 
part of a torture program in April 1982".28 
And "a man told of the terrible pain when 
he was given electric shock through wires 
inserted into his rectum".29 

Harrowing stories are 
emerging, publicly, of 

appalling atrocities 
committed by the Apartheid 

regime. 

As mentioned, no prosecution arm is 
involved with the TRC, although signifi­
cant criminal trials have commenced. For 
example on 28 August, after a 26-month 
trial a high-ranking police officer Colonel 
Eugene De Kock, who led a counter-insur­
gency unit within the force, was convicted 
of 89 charges, including six of murder, 
plus fraud, abduction and illegal posses­
sion of explosives.3o 

Great controversy surrounds the TRC, 
as might be expected. Given the country's 
serious lack of resources, the TRC 
might be seen by many blacks who lack 
the most basic living standards as an 
expensive, backward-looking luxury. 
Chief Buthelezi's IEP sees it as a "witch­
hunt against IFP leaders by its political 
rivals".31 He has boycotted the Commis­
sion, whilst former National Party 
President F.W. de Klerk, said to have been 
instrumental in dismantling Apartheid, 
has appeared. He stated that murder, as­
sassination and torture were never 
ordered by himself or senior leaders. 32 Po­
lice fearful of being named see it as "a 
stunt for the blacks" and have taken action 
in the courts to protect themselves.33 

The Truth Commission, the police, the 
government and the courts are now 
clearly locked into a titanic struggle. In my 
view the TRC is vitally important as an in­
strument to contribute to the future 
health of South African society, especially 
to those suffering the worst deprivations 
of Apartheid. If a well-resourced and inde­
pendent TRC, backed up by an equally 
well-resourced and independent prosecu­
tion office, is seen to be fair and vigorous 

28. Age, 3017196, pp. 14-15, an article by John 
Cain, former Victorian Premier. 

29. Ibid, 
30. Age, 29/8/96, p . AID. 
31. Age, 8/5/1996, p. A12. 
32 . Australian, 22/8/1996, p. 8; The Age, 29/8/96, 

p. AID. 
33 . Age, 301711996, pp. 14-15. 
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in its activities, then a healing process 
may occur, and South Africans in future 
may be encouraged to take a more respon­
sible attitude to their obligations in a 
civilised society. 

One must again acknowledge the se­
vere resource limitations applying across 
all government activities; that such limita­
tions must also impact upon the TRC; and 
that limits must be sensibly set on the 
scope of its inquiries and of prosecutions 
for alleged past crimes. It is obviously not 
practical for South Africa to now inquire 
into all of the thousands of unsolved 
crimes committed during Apartheid be­
tween 1913-1994 by whites upon blacks 
(or whites), or by blacks or black home­
land administrations upon blacks (or 
whites). As to "commercial" crime by 
former homeland administrations, for ex­
ample, reports speak of "the chaotic state 
of the finances of the former (homelands) 
of Transkei and Siskei"; and the "whole­
sale financial looting of the former 
(homeland) Ka Ngmane Government" and 
others on the eve of their dissolution prior 
to the 1994 elections.34 Above and beyond 
this, is the well-documented brutality of 
black police and vigilante squads operat­
ing in the former homelands pursuant to 
the policies of subservient black govern­
ments placed there under Apartheid.35 
South Africa is truly complex. 

In my view a balance has not been 
achieved with the Truth Commission. 
Whilst avoiding a "witch-hunt", the most 
serious crimes (whether political or other­
wise and irrespective of race, including 
crimes allegedly committed by persons 
currently holding Cabinet or senior bu­
reaucratic positions in the National 
Government) should be investigated and 
if necessary, prosecuted. I would there­
fore upgrade, in terms of government 
priorities, the Truth Commission; and 
support it by an independent, well­
resourced prosecutor's office, charged 
with the responsibility of, amongst other 
prosecutorial duties, receiving briefs from 
the Truth Commission and making its own 
independent decisions about prosecu­
tions. I thus see the murder prosecution 
launched in recent months against the 
former Defence Minister Magnas Malan 
and 19 other military and intelligence 

34. See K. Nyatsumba, "No Need For Selective 
Harassment", Argus (Capetown) 13/9/95, p. 
22. 

35. See Platzky & Walker, The Surplus People: 
Forced Removals in South Africa (Raven 
Press, Johannesburg, 1985) - for a 
substantial NGO account. 

A traditiona~ Zu~u house, re-constructed in Kwa Zu~u Nata~ Province. 

officers36 as indicative not of democracy's 
"darkest hour"37, but the opposite: that 
democracy is alive and well in South Af­
rica. The defendants are accused of 
organising black-on-black death squads to 

36. SeeAge, 15/3/1996, p. A10; 18/4/1996, p.A 14; 
Australian 5/3/1996, p. 10. The indictment 
names four ex-military generals, a vice­
admiral, six senior army officers, a police 
colonel, and Inkatha's deputy secretary­
general Zakhele "MZ" Khumalo. 

37. As claimed by Mrikaan apologists. 

eliminate opponents of Apartheid. The 
allegations focus on a 1987 raid in Kwa 
Zulu Natal when 13 people, mostly women 
and children, were shot dead in the house 
of anti-apartheid activist Victor Ntuli. He 
was not at home at the time. 38 

Land Rejorms: The Mandela-De Klerk 
GNU introduced, and the current ANC 
government continues to implement, 
significant and far reaching land 

38. Age, 18/4/1996, p. A14. 
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reforms.39 These initiatives are intended 
"to redress the injustices of apartheid; to 
foster national reconciliation and stability; 
to underpin economic growth; and to im­
prove household welfare and to alleviate 
poverty".40 As to the legacies of apartheid, 
the government estimates that 3.5 million 
people were forcibly removed between 
1960 and 1980 from one location to 
another (often more than once) to accom­
modate complete racial segregation41 -

the cornerstone of grande apartheid -
and notes that the Constitution explicitly 
requires remedial action for these people. 
These problems must be addressed since 
today, landlessness and homelessness 
have led to land invasions and massive 
squatter settlements throughout the 
country. 42 

39. See Our Land: Green Paper on South 
Ajrican Land Policy (Dept. of Land Affairs, 
(1996). Eight major Acts have been passed 
between 1993-1996 implementing these 
reforms. 

40. Ibid., p. (i). 
41. See The Surplus People, op. cit. 
42. e.g. Soweto is a city of four million people 

located 30 km from Johannesburg. Some 
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The national government has intro­
duced three major land reform programs. 
First, Land Redistribution is "to provide 
the urban and rural poor, farm workers, 
labour tenants,43 women44 and entrepre­
neurs, with land for residential and 

enterprising entrepreneurs bus tourists 
through this massive shanty-town, along 
carefully pre-arranged routes. I entered a 
similar squatting town of over two million, 
near East London. 

43. See Land Rejorm (Labour Tenants) Bill 
1995. 

44. Heavily discriminated against under 
apartheid and customary laws. Under the 
Bill of Rights, such discrimination is now 
unlawful. 

productive purposes." The program en­
courages group schemes, but eligible 
individuals and groups may seek a settle­
mentiland acquisition grant of R15,000 
($A4,285) per household for the purchase 
of land from willing settlers, including the 
State. Five pilot programs were com­
menced at the end of 1994 in various parts 
of the country. 

Second is Land Restitution.45 The pur­
pose here is "to restore land and provide 
other remedies to people dispossessed by 
forced removals under racially discrimina­
tory legislation and practice"46 since 19/6/ 
1913, being the date of the first discrimi­
natory Land Act47 following union in 1910. 
This program under the relevant legisla­
tion, involves the filing of a restitution 
claim with a statutory body, the Commis­
sion on Restitution of Land Rights. The 

45. See Interim Constitution 1993 ss. 121-123; 
and Restitution oj Land Rights Act (Act 22 of 
1994). 

46. Our Land, p. (iii). 
47. See Natives Land Act 1913. Since then 

"rights to own, rent or even share-crop land in 
S.A. depended upon a person's race 
classification". Our Land, p. 9. 
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Squatting towns in rural South Africa. 

claim is mediated there, or proceeds to a 
hearing before a Land Claims Court. As at 
February 1996 almost 5,000 claims had 
been lodged, and hearings have now com­
menced in the Court. Most complex are 
"urban claims", of which 2,119 had been 
submitted to the Commission. As at Feb­
ruary "the restoration of land rights to 
twenty rural communities had been ap­
proved, and was being implemented".48 
For successful claims, restitution can take 
the form of "restoration of the land from 
which claimants were dispossessed; provi­
sion of alternative land; payment of 
compensation; a combination of the 
above; or priority access to government 
housing and land development pro­
grammes".49 

The cut-off dates imposed upon the 
Land Restitution Commission (1913) and 
its sunset clause imposing a five-year life 
span is undesirable. On my information, 
large numbers of claimants will simply 
miss out; and the pressures upon the sev­
eral Commissioners appointed under the 

48. Our Land, p. 20. 
49. Ibid., p. (iv). 

Act to complete their tasks are already 
enormous. Further, under the scheme, 
many traditional owners are denied any 
process, save the regular (inaccessible) 
courts, to agitate loss oftheir rights where 
that loss occurred not due to racially 
based legislation, or prior to 1913. This is 
obviously unjust and may alienate millions 
of Africans who relate to tribal areas, 
being in the main, the former homelands. 

Third and perhaps most complex is 
land tenure reform. Its purpose is "to ex­
tend security of tenure to all South 
Africans under diverse forms of tenure. 
[This] will enable citizens to hold and en­
joy the benefits of their land, their homes 
and their property without fear of arbi­
trary action by the State, private 
individuals or institutions."5o The GNU 
thus set out to re-organise and re-define a 
chaotic and complex situation of land ten­
ure, registration of interests, resolution of 
disputes etc., being yet another legacy 
of apartheid. Given generations of 
entrenched rights, and of land administra­
tion based on race, especially since the 

50. Ibid., p. (iv) . 

advent of grande apartheid in 1948, this is 
no easy task. This applies to both urban 
areas, towns and rural settlements outside 
of the designated homelands; and land in 
the former homelands. As to homelands, 
the Government's Green paper provides a 
succinct summary:51 
"Historically, land in the former homelands 
was held communally in terms of customary 
law. This land was held in trust and 
administered by traditional authorities on 
behalf of the community ... However, past 
colonial and apartheid government laws and 
policies as well as the pressure on land 
availability contributed to growing disorder in 
communal land allocation and management 
systems throughout the country, and resulted 
in widespread tenure insecurity. The reasons 
for this include the forced relocation of 
millions of black South Africans into the former 
homeland areas, resulting in severe over­
crowding. Existing landholders and stable 
communities were forced to accommodate 
large numbers of new residents. In many cases 
this created overlapping and competing tenure 
systems on the same land. Overcrowding also 

51. Ibid., p. 21. 
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contributed to violence among competing 
groups of land claimants, and to the 
emergence of warlords and squatter 'patrons'. 

Moreover, national and homeland govern­
ments actively intervened in community affairs 
to advance political agendas. Traditional 
leaders unwilling to implement government 
policy were removed from office and replaced 
with leaders more accountable to state 
agencies and distant political authorities, and 
less to community-level decision-making 
bodies. The politicisation of traditional 
leadership has had the effect of shifting the 
accountability of traditional leaders away from 
their own people to central government 
authorities. This. in turn resulted in a 
concentration of more powers over communal 
land in the hands of traditional authorities than 
was ever intended by traditional or pre­
colonial customary law or practice. As a result, 
many traditional authorities have claimed 
personal proprietary rights over land which 
was historically held by them in trust on behalf 
of the community. 

The combined effect of overcrowding and 
administrative disorder is that many 
landholders under communal tenure are 
vulnerable to arbitrary loss of rights, to the sale 
of common lands historically used for grazing, 
and to other practices that result from tenure 
insecurity. Communal tenure systems have 
become increasingly informal, unsystematic 
and localised. 

Uncertainty and insecurity have been 
increased further by the absence of the 
administrative and legal support necessary for 
the smooth operation of any land tenure 
system. This has hindered service provision 
and infrastructural development with many 
agencies reluctant to finance projects where 
the local community does not have legally 
secure rights to the land on which the 
development would take place. Record 
keeping systems are poor or non-existent and 
site allocation for business purposes is 
sometimes subject to corrupt practices."52 

Thus, in South Mrica today, especially 
in the former homelands, considerable 
confusion reigns when one seeks to un­
derstand who (be it state agencies or 
private persons) owns, or has registered 
or informal interests in, what areas of 
lands, waters or natural resources. I was 

52. Ironically the (now disbanded) GNU minister 
responsible for this condemnation of 
Apartheid policy and practice - Derek 
Hanekom - was from de Klerk's National 
Party - the same party that administered 
Apartheid since 1948. All NP ministers as of 
30 June 1996 left the GNU, and are now in 
opposition. See Australian 5/6/1996, p. 14. 
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told very often, that land "deeds" were 
unprocurable or inaccurate. Further, the 
abovementioned disregard for the "rule of 
law" and the Mrican preference for oral 
informal agreements, indicates that even 
where deeds or leases are entered into 
with binding terms and conditions, such 
written instruments, and operative laws, 
appear to be ignored with impunity and to 
be considered of no real consequence. 
Such an attitude, for example, was ex­
pressed to me by a provincial minister in 
Kwa Zulu Natal. As acknowledged in the 
above extract, the entire land administra­
tion and registration systems need urgent 
reform and upgrading. A culture of re­
spect for contractual and property rights, 
be they rights governed by customary law, 
legislation or common law, should be pur­
sued alongside the other significant land 
reforms now underway, i.e. land restitu­
tion, redistribution and tenure reform. 

This particular apartheid legacy - the 
horror of the overcrowded, barren, inse­
cure and violent Bantustans or homelands 
- has caused millions of blacks to vote 
with their feet, exercise their new-found 
constitutional right of freedom of move­
ment, and leave. One result can now be 
seen in many massive squatting townships 
clustered around major cities throughout 
South Mrica, themselves the cause of a 
new range of severe housing, health, em­
ployment and infrastructure problems. 
Further, the brutal realities of limited 
resources means that on any view, the 
promised land reform programs will sim­
ply not be achieved. The Reconstruction 
and Development Program promised by 
the ANC in the lead-up to the 1994 elec­
tions included a target of building one 
million homes and redistributing 13 per 
cent of arable land. 53 Significant addi­
tional resources are required if these goals 
are to be achieved, let alone if, for exam­
ple, the members and staff of the Land 
Restitution Court are to discharge their 
duties properly, especially given the sun­
set clause of five years in the relevant 
legislation. 

INDIGENOUS ISSUES 

(a) Tribal Chiefs: As indicated above, 
an "impartiality" issue particularly arises 
concerning tribal Chiefs exercising pow­
ers in traditional areas over their followers 
pursuant to customary law, and/or pursu­
ant to national or provincial statutes 
codifying customary law and conferring 
such powers upon them. A serious prob­
lem arises here of procedural fairness, of 

53. See Business Day, 12/9/95. 

blatant failure to apply the law equally or 
at all, and of justifying a chief's decision 
which may accord with customary law 
(e.g. women may not own land) but which 
may contradict provisions in the Bill of 
Rights. The fact is that regrettably, in 
many instances, the institution of "Chiefs" 
as currently practised, and the "custom­
ary laws" which they administer are an 
apartheid-driven perversion of the origi­
nal system. Many chiefs are not hereditary 
chiefs at all but partisan political appoint­
ees of the prior regime. It appears to me 
that such chiefs' decisions (e.g. about 
land) are in many instances patently un­
lawful, let alone unjust; that the potential 
for abuse of power is apparent; that such 
abuses occur far too often; and that seri­
ous reforms of the entire system should be 
introduced. Whether something approxi­
mating a modern and workable customary 
law system can be isolated and introduced 
I do not know. This problem particularly 
arises if the land reform process now 
underway results in large areas of lands 
being vested in tribal communities, where 
significant powers over the administration 
of those lands is wholly or partly vested, 
under current schemes, in the local chiefs. 

(b) Indigenous Law: On one view the 
recognition of indigenous or customary 
law has already been enshrined in the 
final Constitution. 54 If this is correct, then 
traditional rights in land, being rights 
sourced in customary law, may now be 
similarly enshrined for many communi­
ties. On this understanding, millions of 
South Mricans who were forcibly re­
moved during apartheid but who allege 
that they continue to enjoy traditional 
rights to their ancestral lands, either as an 
individual or as a member of a community 
headed by a chief, or those who avoided 
forced removal and were left on their 
lands (e.g. the homelands) today have 
rights (subject to proof) in those lands 
which must be respected. Thus for exam­
ple, if a chief (as alleged in the 
newspapers during September) sells off 
prime tribal land along the Transkei coast­
line for a paltry sum of "R200 ($A57) and 
a bottle of brandy"55 to a white developer 
without the permission of his followers, 
such a sale would at the least appear to be 
in breach of the chiefs trustee duties (let 
alone lawful obligations) to his followers. 
Those followers may seek legal relief, e.g. 
injunctive orders from an appropriate 

54. See Interim Constitution s. 181(1); 
Schedule 4 Clauses 2, 11, 12, 13 and 34 (as 
amended); Constitution 1996 ss. 211-212. 

55. Mercury (Durban) 28/9/1995, p. 3. 



state or national court; and avoidance of 
the transaction. 

But such redress for misappropriation 
of traditional lands rarely occurs. There 
are many reasons. Based on my discus­
sions, basically the prinCiples of lawful 
conduct and adherence to trust responsi­
bilities are not understood amongst tribal 
chiefs or their followers, of if they are, 
they are abused with impunity. Thus, for 
example, when I asked (through an inter­
preter) a tribal chief in the north of the 
country to show me his copy of the Code 
of Zulu law, he showed me a different stat­
ute altogether (written in English); and 
indicated firmly that he did not use, and 
didn't need, any legal assistance in his ad­
ministration of these laws. This chief 
claimed 40,000 "followers" and significant 
power over them and the tribe's tradi­
tionallands. 

However, it gets worse. In some in­
stances, nor are these principles 
understood amongst provincial officials, 
national bureaucrats, lawyers or NGOs 
that I visited. The chiefs difficulties are 
understandable; the apparent ignorance 
of this latter group is rather surprising. As 
to the bureaucracy, it was repeatedly 
alleged to me that the ideological baggage 
of Apartheid, as espoused by the Dutch 
Reform Church and Afrikaners (who 
dominated the administration and who 
continue to do so) remains alive and well 
in South Africa today, even to the point of 
non-implementation or active frustration 
of the new government's reforms. A young 
Afrikaaner anthropologist56 employed in 
the federal Department of Constitutional 
Reform, and involved in delivering re­
forms to 40 million blacks, explained to 
me the Afrikaners' attitudes to blacks. 
These were heavily based on the Dutch 
Reform Church's teachings that according 
to the Bible, the black man was cursed.57 

Further, Afrikaners were now outnum­
bered; they felt seriously threatened at 
many levels , including security of employ­
ment due to the GNU's afflrmative action 
programs; and unlike British South Afri­
cans, they had no other country to go to. 
Thus they had to fight for their rightful 
place in the new South Africa. This situa­
tion emphasises, inter alia, the long and 
rocky road ahead to overcome the unseen 
legacies of Apartheid; entrenched racism 

56. His father was a minister in the Dutch 
Reform Church. Given its philosophies, the 
inbuilt conflicts this "anthropologist" faced 
astounded me. 

57. The Old Testament apparently contains such 
a passage. 

in powerful positions; and the need for 
nationwide education, legal and other­
wise. 

(c) Customary or Native Title: I en­
countered considerable uncertainty as to 
who qualified as "indigenous";58 what pre­
cisely is meant by "indigenous" or 
"customary" land rights; where such 
rights are now being enjoyed; who enjoys 
them; whether currently applicable land 
law in South Africa (an amalgam of 
Roman-Dutch and British principles) rec­
ognises continuing native title for South 
Africa's indigenous people and if so, in 
what parts of the country; and the desir­
ability of agitating such claims in the 
courts in the first place. I found these un­
certainties very surprising - as is the 
further observation that few people -
with one academic exception59 - seem 
concerned to resolve them. Indeed, some 
legal informants considered a "test case" 
as highly undesirable, as contrary to "rec­
onciliation", likely to cause serious tribal 
conflict, and as unnecessary in any event. 
I thought the question should be explored 
in South Africa, especially in the interests 
of those claimants excluded from the 
Land Restitution Commission or land re­
distribution programs. This issue may be 
seen as part of the tenure reform pro­
gram. Alternatively, to avoid costly 
litigation, a special tribunal could be es­
tablished, to process such customary 
claims. None of a dozen or so federal Land 
Department bureaucrats agreed when I 
raised these issues in a seminar in Preto­
ria. 

However, South Africa has re-entered 
the world, and Africa itself. Some legal 
specialists had heard of, and read, Mabo 
No. 2,60 and one community has now com­
menced Mabo-style court proceedings. 
The 250 remaining Khoisan people - the 
so-called "Bushmen" of the Kalahari 
Desert - have now claimed 4,000 square 
kilometres of the Kalahari Gemsbrook 
National Park, in the north east. 61 Right 
across the border in Botswana, the Khwe 
bushmen, whose traditional country also 

58. Afrikaners have raised an argument, 
seriously, that they qualify because during the 
great trek of 1836-38, they arrived first in the 
Transvaal. 

59. See T.W. Bennett (University of Capetown 
Law School) "Redistribution of Land and the 
Doctrine of Aboriginal Title in South Africa", 
(1993) 9 South African Journal on Human 
Rights, 443--476. 

60. (1992) 175 CLR 1. 
61. Age, 81111996, p. 6. Their lawyer reportedly 

stated: "The Mabo case, adapted, would be 
one of our legs." Ibid. 

occupies the Kalahari Desert, have now 
appealed to the United Nations to prevent 
their eviction from their ancestral lands to 
make way for tourism. 62 Like the deserts 
of Australia, the Kalahari has for 
thousands of years been occupied by tra­
ditional communities still relatively 
untouched by the South African colonial 
era, which commenced merely in 1652 
with the arrival of the Dutch. 

CONCLUSIONS 
No democracy is squeaky-clean; look 

at New South Wales and its police. South 
Africa is no different, but is now in a state 
of great structural and social tension. Per­
haps because of the euphoria and 
heightened expectations surrounding the 
1994 elections, and utilising my "Western" 
stand-point, I came away disappointed. I 
agree with the Financial Review: "little 
seems to be happening to change the 
bleak reality of daily life for most black 
South Africans, and the country is becom­
ing mired in bureaucracy, corruption and 
violent crime".63 Depending upon your 
perspective, the state of the nation may 
be described as a third-world one-party 
democracy with a stable economy, a 
vibrant society and constitutionally, an 
uncertain future; a first world parliamen­
tary democracy in rapid decline, 
accompanied by a serious breakdown of 
the rule of law; or a mixture of both. Many 
(not all) of these difficulties arise from the 
legacy of Apartheid and will, it seems, 
take a long time - up to two generations 
- to overcome: In the interim, the ques­
tion remains: at what level will the decline 
I see be arrested and the country achieve 
its new balance as an African state? My 
judgments may be entirely misconceived. 
The difficulty is however that South 
Africa, in its Interim and final Constitu­
tion, has pre-empted that debate: it has 
irretrievably locked itself into constitu­
tionalism, into aspiring to the values and 
maintaining the processes of a first-world 
developed nation with an entrenched Bill 
of Rights. This gives rise to a large part of 
the transitional tension, and some justifi­
cation for the critical comments 
expressed above. The question then is: 
given the brutal population and electoral 
arithmetic of South Africa (40:5), has the 
long-oppressed but awakening majority 
had imposed upon it a system of govern­
ment which reflects the prior Apartheid 
facade, rather than the reality of South Af­
rica today? 

62. Weekend Australian, 6/411996, p. 10. 
63. Financial Review, 21/11/1995. Special 

Report, p. 45. 
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Article 

Medical Negligence: 
Crisis or Beat Up? 
John T. Rush Q.C. 

TRADITIONALLY the legal profes­
sion and the medical profession 
have enjoyed a reasonably close re­

lationship. 
However in the past 12 months one can 

detect a sharp change in the approach of 
the various groups that are the public face 
of the medical profession. The Australian 
Medical Association (AMA) and the Col­
lege of Surgeons for example have taken 
up an obvious and concerted campaign 
against the legal profession and the 
Courts. 

In the media we have read the head­
lines "Epidemic in Medical Litigation" -
"Legal Claims Hit the Community" -
"AMA Push For Expert Court Panel" "Law 
Suits Inflate Surgery Bill". The media has 
been used to create a mentality of crisis. 
Last week we read that Sydney was a 
"Cowboy Town" for medical negligence 
and that medical malpractice was being 
"manipulated by unscrupulous lawyers". 

The statements these days of the so­
called leaders of the medical profession 
are more akin to those of rogue union 
leaders than responsible heads of profes­
sional bodies. 

Dr. David Wheedon, President of the 
AMA, wrote to The Age on 1217195. 

He referred to medical litigation being 
directed by lawyers "to win the lottery for 
their clients". Recent judgments had ex­
tended the concept of "duty of care to 
ridiculous levels". Courts, i.e. judges, had 
even made findings that "conflict with the 
views of expert medical witnesses and 
learned colleagues". How dare the Courts 
take an objective view of the evidence of a 
medical witness! 

Attack the Courts, attack the lawyers, 
this is the medical profession's answer to 
medical negligence. Those that read the 
newspapers might wonder if medical neg­
ligence exists at all. 

The extension of the duty of care that 
is referred to by Dr. Wheedon is the High 
Court judgment of Rogers v. Whittaker 
(1992) 175 CLR 479. The High Court clari­
fied the legal responsibility of a doctor to 
properly warn patients concerning the 
risks of proposed medical treatment 
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The context of the case was as follows. 
An ophthalmic surgeon failed to warn a 

very concerned patient for many years al­
most totally blind in one eye of the small 
risk that surgery to that eye may lead to 
the loss of sight in the patient's good eye. 
The patient developed sympathetic 
ophthalmia consequent upon the surgery 
and as a result the patient was rendered 
almost totally blind. The High Court deter­
mined that, despite evidence from a body 
of medical practitioners that they would 
have acted in the same way as the surgeon 
involved, the surgeon was negligent for 
not giving the patient all the information 
- particularly as to the risk of blindness. 
The patient's evidence was to the effect 
that she would not have had the surgery if 
she had been informed of that risk. 

The High Court rejected the legal ap­
proach contended for by the surgeon set 
out in the English decision of Bolam v. 
Frierin Hospital Management Commit­
tee (1957)1 WLR 582 at 584: 

"A doctor is not guilty of negligence if he has 
acted in accordance with the practice accepted 
as proper by a responsible body of medical 
men skilled in that particular act." 

In other words medical defence could 
no longer trot out a witness or two to say 
the practice was acceptable and therefore 
no negligence. 

The argument that Dr. Wheedon would 
contend for is that the standard of care is 
a matter for "expert witnesses and 
learned colleagues". They should set what 
is reasonable. In this scenario it seems the 
plaintiffs witnesses are mere hacks of no 
standing. One may well ask, what is it 
about a section of expert medical evi­
dence that should give it such 
unquestioned authority? Should an action 
fail because a medical witness testifies the 
particular practice under question is ac­
ceptable? Why should the law sanction an 
outdated or inherently bad medical prac­
tice? 

The High Court stated: 

"Whilst the evidence of acceptable medical 
practice is a useful guide to the Courts, it is for 
the Courts to adjudicate on what is the 

appropriate standard of care after giving 
weight to the paramount consideration that a 
person is entitled to make his own decisions 
about life." 

(Rogers v. Whittaker at 487) 

Is this concept of duty unreasonable or 
unfair? Is it a statement that should cause 
the union leaders of the medical profes­
sion to attack the Courts so vehemently? 
The fact is that the High Court applied a 
standard to the medical profession that is 
the same as for any other profession. The 
problem is that the public face of the 
medical profession propounds a view that 
the medical profession is beyond criti­
cism. 

The medical beat up was continued 
later on in 1995. 

Professor Fiona Stanley, Director of 
the Western Australian Institute for Child 
Health enjoyed a high media profile in the 
eastern States in August 1995. Her brief it 
seemed was to malign Courts, lawyers and 
the legal system. 

The fact that her attack was inaccurate 
and unfair of course was irrelevant to 
those organising her media time - those 
responsible for creating a mentality of cri­
sis. 

In the second Eleanor Shaw lecture 
(Melbourne 29/8/95) she referred to 
"Debendox" litigation to show that "clever 
lawyers" are in some way or another "ma­
nipulating the system". Manipulation is a 
favourite word of the critics, very evoca­
tive. I understand Professor Stanley is not 
a professor of medicine. I understand her 
speciality interest is statistics and epide­
miology. In this context one could expect 
informed comment and analysis of case 
statistics. 

Has there been one "Debendox" trial in 
Australia? In stating: 
"30 trials over 13 years from 1,700 suits with 
many being settled out of Court resulted 
initially in a 30% success rate for the Plaintiffs. 
One as recently as 1991." 

Professor Stanley failed to mention 
that these figures had no relevance to 
this country at all. These were statistics 
apparently from the USA. They were 



used (quite disgracefully) to form a plank 
of attack against the Australian legal 
system. 

As hard as it is for Professor Stanley 
and others to understand, Australia is not 
the USA. Our system is different. Of 
course if misinformation fits in with the 
scare campaign - if it assists in the object 
of discrediting - use it. 

The fact is that Dr. William McBride at 
the time of his "Debendox" research was a 
famous Australian medical researcher. He 
linked Debendox with birth defects. It was 
left to Norman Swann, doctor/journalist at 
the Australian Broadcasting Commission 
to expose McBride's fraudulent data. Per­
haps it was McBride's previous work on 
thalidomide that blinded the Australian 
medical profession. So much for medical 
panels and peer review. 

Stanley in passing referred to AIDS but 
of course not the Australian litigation. 
That perhaps would have been embarrass­
ing. What did we as a cOffiffillility learn 
from that litigation? That a vacillating 
medical approach was countenanced to a 
serious public health issue and as a conse­
quence innocent people died and 
continue to die. That was the lesson of the 
Australian litigation. It's not a lesson that 
Professor Stanley chose to refer to. 

"Alarming" is a word that punctuated 
Stanley's address. It is also a favourite of 
the medical defence unions in the context 
of litigation. Stanley used it to describe 
the increasing number of cerebral palsy 
cases coming before the Courts due to ob­
stetric negligence. Her statistics form the 
major plank in her attack on lawyers and 
the Courts. The facts are of 250,000 babies 
born in Australia each year "500 will ulti­
mately show features of cerebral palsy 
that obstetric negligence will be the cause 
in only 15-20. About 5 of these will seek 
and receive compensation by way of legal 
action" (Dr. P. Niselle -Age 1995). That 
is the context that Professor Stanley failed 
to give. Of course if the facts get in the 
way of a good story it is sometimes better 
to ignore them. 

Professor Stanley's attack was just 
wrong in some of its assertions and criti­
cisms. It was mostly irrelevant. Yet those 
running the propaganda campaign put her 
forward, using her academic status to fur­
ther the mentality of crisis. 

It was Dr. Wheedon's turn again in Feb­
ruary 1996. "AMA Chief Takes Lawyers to 
Task" (Age, 16/2/96). This time "truth" 
was being compromised by some lawyers 
who shopped for "experts". 

" ... Incorrect evidence had been given 
in recent Court cases and had resulted in 

rulings that did not reflect desirable medi­
cal practice." 

Just what does Dr. Wheedon mean? 
Perhaps he means the font of desirable 
medical practice lies only with those doc­
tors that are prepared to give evidence for 
a defendant medical practitioner. 

Of course what he does not refer to is 
the extreme reluctance of the medical 
profession to publicly recognise the pa­
tient who is the victim of medical 
negligence. 

If anything demonstrates the change in 
attitude in the past 12 months it was the 
address by Mr. Brendan Dooley of the 
Royal College of Surgeons splashed over 
page 6 of the Age on 7/5/96 "Law Suits In­
flate Surgery Bill". 

In 1995 Professor Stanley's 
manipulating lawyers were 

IIclever". In 1996 we are 
lIunscrupulous" - the 
decline has been very 

rapid. 

The inflammatory attack on the legal 
profession reached new heights. Accord­
ing to Mr. Dooley the "definition of 
malpractice had been manipulated by llil­
scrupulous lawyers and extended to cases 
where there has been none". 

In 1995 Professor Stanley's manipulat­
ing lawyers were "clever". In 1996 we are 
"llilscrupulous" - the decline has been 
very rapid. Unfortunately the newspaper 
did not report the cases Mr. Dooley was 
referring to that substantiated this as­
tOllilding claim. 

Mr. Dooley was further reported as fol­
lows: 
"Australian Courts were far too liberal -
Sydney "was a cowboy town - like the wild 
west second only to California, I understand." 

Mr. Dooley then adopted the medical 
trade union line - medical negligence 
really does not exist. 
"Very few cases against doctors involve true 
malpractice. More often a bad result for a 
patient was due to the natural progress of an 
illness or the risk inherent in any operation." 

Mr. Dooley seems to have backtracked 
on his position as expressed in a letter to 
the Age on 6/7/95. Then he estimated" 1 0-
15%" of adverse medical outcomes were 
the result of "bad medicine". The statistics 
seem to have dramatically changed along 
with the manipulating lawyers! 

Mr. Dooley concluded his letter last 
year with the desire for the medical and 
legal professions to work together. 

"The debate on medical negligence and 
medical litigation, like the doctor patient 
relationship can benefit from simple, honest 
communication. " 

That plea was last week cast asunder 
by the very person who made it with an 
outrageous and unsubstantiated attack 
which was hardly based on honest com­
munication. 

I wonder if it has occurred to Mr. 
Dooley that any increase in medicallitiga­
tion may be due to a general deterioration 
of standards in the medical profession. 

When I see billboards offering laser eye 
surgery I probably feel the same as he 
does on seeing "no win no fee". 

When Mr. Dooley claims that medical 
negligence is "corrupting the very basis of 
medicine - the trust between doctor and 
patient" I realise from my professional ex­
perience as a barrister and my personal 
experience as a patient he is in an ivory 
tower - not the real world. 

Does the doctor patient relationship 
exist in a surgery where a so-called lead­
ing surgeon sees well over 30 women for 
breast examinations, advice and counsel­
ling in a morning - where to achieve the 
ultimate in production line technique 
there are two examination rooms and the 
surgeon runs between them. Is it medi­
cine or is it greed? Do we have an llilder 
supply of doctors? 

Where is the doctor patient relation­
ship in the radiological clinic? For the 
doctor certified by a specialist college ad­
mission to a partnership of one of these 
clinics/businesses guarantees enormous 
income straight out of the public purse? 
For some doctors it seems the bottom line 
in modern medicine is the dollar. 

The fact of the matter is in many of the 
cases where there is medical negligence 
the patient has been treated with a flip­
pant arrogance and disdain by his or her 
doctor. 

Mr. Dooley was quoted as follows: 
"Some cases , such as the Nadia Maffei suit 
against two prominent breast cancer 
specialists should never have been allowed in 
Court." 

Why not? Because Nadia Maffei took a 
case against prominent breast surgeons? 
Is "prominence" to be some benchmark? 

Nadia Maffei accepted the verdict of 
that jury with grace and composure. As 
her barrister I accept the verdict without 
hesitation. 

For 12 months I have resisted the 
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temptation to comment publicly on this 
case. But how dare Mr. Dooley assert that 
the case should never have been allowed 
to go to Court. Has it come to the stage 
that the medical trade unions would even 
deny citizens access to the Courts? 

Nadia Maffei was a highly intelligent 
and articulate woman. Nadia Maffei was 
referred by her surgically qualified gen­
eral practitioner to a specialist because of 
a lump in her breast. It was her claim that 
the lump persisted through 1992. The sur­
geon who saw her in March, May and 
November 1992 claimed that examination 
in November 1992 demonstrated an area 
of induration in a different part of the 
breast to the first two presentations. He 
wrote to the general practitioner in the 
following terms that on one view were 
contradictory to his evidence in Court: 

"It is clinically quite benign and has not 
changed since I first saw her in March when 
she was breast feeding at the time. It is of some 
concern but as I say it is clinically benign and I 
think that observation is appropriate." 

The question of whether there had 
been a change in the lump was a highly 
significant one. 

By letter dated 22/3/93 Nadia Maffei 
was referred back to this surgeon by her 
obstetrician and gynaecologist - she was 
pregnant. The obstetrician and gynaecolo­
gist in his referring letter described a 3 
centimetre lesion in her left breast that 
required further opinion. 

Aspirate was taken from the breast on 
16/4/94 by the defendant surgeon. It dem­
onstrated cancer. The surgeon stated he 
was surprised by the finding and it was "a 
matter of luck that I struck the area of in 
situ disease". 

Nadia Maffei claimed it was the same 
lump throughout - so did her mother 
who had examined her breast. Nadia 
Maffei's case relied on this evidence. It 
was hotly in dispute. It is difficult to re­
count after a case the many factors that in 
a court are important. However, I have 
been a barrister long enough to know that 
Nadia Maffei had a case that was entitled 
to be heard. The prominence of the sur­
geons involved should not impact on that 
right. 

The statement of Mr. Dooley that her 
case should not have got to Court indi­
cates a general ignorance that tends to 
explain his more outlandish comments. 

Lawyers belong to a conservative pro­
fession. Lawyers have been reluctant to 
answer the campaign of abuse and 
disinformation yet surely that time has 
come for the professions' representative 
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bodies. It has to be appreciated with the 
AMA and like organisations that we are 
dealing with well-funded, well-staffed and 
highly active trade unions vociferously 
promoting members' welfare arguably at 
the expense of the rest of the community. 

In this context let us reconsider the re­
cently published Tito report studiously 
ignored by the medical advocates. 
1. There is not a strong pattern across the 

various jurisdictions of a massive in­
crease in claim numbers. The number 
of claims reaching Court is in fact very 
small. (172,000,000 medical services a 
year some 1,500 Court cases.) 

Lawyers belong to a 
conservative profession. 

Lawyers have been 
reluctant to answer the 
campaign of abuse and 

disinformation yet surely 
that time has come for 

the professions' 
representative bodies. 

2. Premiums for insurance cover have in­
creased (but not for the reasons put 
forward by the AMA and others). The 
major factor is the crisis, due to the un­
der funding during the 1980s which left 
medical defence organisations without 
funds to meet their liabilities. 

3. Research demonstrates the positive 
affect of the common law. Litigation 
has caused doctors to inform and con­
sult patients - doctors speak with 
patients more - doctors keep better 
notes and records, doctors seek second 
opinions when not sure of what they 
are doing, doctors are not practising 
outside their specialities. 
These are all significant matters -

conduct that leads to better patient care. 
Have we heard anything about this in the 
"medical attack"? Of course not, it's not in 
the doctor's interest to refer to the posi­
tive. 

Unlike the medical profession the legal 
profession has been the subject of great 
scrutiny in recent years. Many changes 
through competition policy and trade 
practices have occurred. I for one do not 
agree with all the change. Nevertheless as 
the Federal Attorney General, Daryl 
Williams Q.C., recently pointed out the le­
gal profession has reacted positively and 
co-operatively. 

Our Courts have actively encouraged 
mediation and pretrial negotiation. Spe­
cialist Court Lists have been established in 
an effort to obtain speedier and less ex­
pensive justice. The Victorian Bar in its 
submissions to the Victorian Law Reform 
Commission has supported structured 
settlements. 

Our profession must continue to self­
criticise, adapt and change. While we do 
we will remain responsive to the needs of 
the community - the common law will re­
main the system best equipped to deliver 
rights, justice and compensation to per­
sons injured and maimed through 
irresponsible acts of others. 

Whilst the medical unions continue to 
trot out propagandists like Professor 
Stanley and the recently radicalised 
Brendan Dooley the medical profession 
will become increasingly isolated and re­
moved from the real situation blinkered 
and irrelevant with little insight into the 
problems affecting average Australians. 

For a profession funded by the tax­
payer to the tune of hundreds of millions 
of dollars a year this is a highly unsatisfac­
tory state of affairs. 

Crisis or beat up, I rely on the facts. 

Lawasia Directory of 
Law Courses 
Fifth Edition - 1996 
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providing qualifications for the practice of 
the law. The directory gives details of law 
schools in 21 countries. Each entry con­
tains a range of useful information such as 
address, telephone and fax numbers, 
name of the dean, and a description of the 
principal undergraduate law degree. 

The cost of Lawasia is $A30.00. 
To order please contact: Centre for 

Legal Education, GPO Box 232, Sydney 
NSW 2001, Australia. 
Tel: [61) (02) 9221 3699 
Fax: [61) (02) 9221 6280 
E-mail: cle@fl.asn.au [DX 984 Sydney) 



News and Views 

A Judge 
on 
Sabbatical 
Judge Frank Walsh 

In the Macquarie Dictionary, 
which is published by the 
Macquarie University, the 
word "sabbatical" is defined 
alternatively as "bringing a 
period of rest" or "pertaining 
to the Sabbath". 

"Sabbatical Leave" is defined 
as "a year, term, or other period 
of freedom from teaching 
granted to a teacher, as for 
study or travel". Such leave is 
said to be available "in certain 
universities" etc. 

I T is well established that entitlements 
accrue to members of the judiciary to 
sabbatical leave after substantial 

periods of service and the main thrust of 
this contribution will be to extol the vir­
tues of that principle. 

After a period in excess of 14 years 
continuous service as a judicial member of 
the County Court, 1 have recently taken a 
period of three months' sabbatical leave. 
The profession and the community may 
be assured that the benefits which have 
accrued therefrom to this particular mem­
ber are inestimable. I devoted two of the 
three months to travel and was rewarded 
with a wealth of experience and achieve­
ment as this short contribution to the 
Victorian Bar News will demonstrate. 

My wife, Mary, and myself have had the 
good fortune in the past to visit the United 
States of America (San Francisco, New 
York, New Orleans, Florida) , Canada (the 
Rocky Mountains, Vancouver and Vancou­
ver Island), Africa (Kenya, Botswana, 

f-One person described this as two of the 
Wonders of the World, both ready to 
fall. 
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Outside the home of Anna Frank, 
Amsterdam. 

AtAssisi, the Italian countryside. 

Nigeria and Ghana), England (London 
only), Ireland, Scotland and New Zealand. 
We had never enjoyed a visit to mainland 
Europe or a tour of the English country­
side. Indeed it has been my ambition for 
many years to explore portions of Europe 
and to absorb the medieval and modern 
history of several countries and their cul­
ture as well as their religious significance. 
Specifically I had yearned to circumnavi­
gate France and England at the wheel of 
appropriate motor vehicles and to com­
municate with the French people in their 
own language. All this was achieved dur­
ing a journey of eight weeks which, when 
viewed in retrospect, was reasonably well 
planned. 

We flew to London via Singapore 
where we stayed one night. Mter two days 
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Le Juge et le Mont St. Michel. 

in London which included visits to Kew 
Gardens and Windsor Castle with friends, 
we participated in a tour of Europe by mo­
tor coach which occupied twenty-three 
days. The highlights of this tour included 
the following: 
• Our arrival in Amsterdam during the 

celebrations of the birthday of Queen 
Beatrix. The entire population of that 
city appeared to be in the streets and in 
festive mood. It conjured for us the 
image of the Victory in Europe celebra­
tions at the conclusion of the Second 
World War. 

• A visit to the home of Anna Frank and 
our consequent involvement in the his­
tory of this brave young woman and her 
family. This home stands as a perpetual 
reminder to the world that inhumanity 

of such proportions must never again be 
tolerated. One of my favourite photo­
graphs is taken of Mary and myself 
outside this home. 

• Our involvement at Salzburg in the life 
of Mozart and at Vienna in the eccen­
tricities of Beethoven. Salzburg was 
memorable as a city of music as well as 
Vienna in which a musical culture 
abounds. 

• Assisi - the home of St. Francis which 
is situated in a position which com­
mands a sensational view of the 
northern Italian countryside. 

• The once entombed city of Pompeii 
with the volcanic mountain Vesuvius 
towering ominously almost overhead. 

• The eternal city of Rome with all its an­
cient splendour and the Vatican where 



At the gate of the medieval city of 
Carcasonne, avec deux gendarmes. 

A friend in France. 

some tourists pray but all tourists com­
municate with the artistic wizardry of 
Michaelangelo and other artists. 

• The wondrous tower of Pis a where I 
found that my particular imbalance 
which has accompanied me since 
shortly after my birth enabled me to 
emulate one of the Wonders of the 
World. 

• The concourse of tunnels which facili­
tate movements of traffic from Italy to 
Monte Carlo and the Cote d'Azur of 
France. 

• The Route Napoleon - Geneva and the 
mountains of Switzerland. 

• The wonderland of architecture and 
light over which the Tour Eiffel and the 
Arc de Triomphe preside with glittering 
dignity. 

However, the best was yet to come. 
The second portion of our adventure 

involved the hire of a motor car and a tour 
de France by this means. We remained at 
Paris for five days because my courage ex­
tended only so far as to drive a motor car 
through the streets of Paris on a Sunday 
morning when traffic could be expected to 
be light. 

During the days in Paris we visited 
Sacre Coeur Cathedral and Mont Martre. 
We walked from La Place de la Concord to 
the Arc de Triomphe and accordingly we 
walked the entire length of the Champs 
Elysees. This in itself was the fulfilment of 
a long-held ambition for the writer. We 
went from the sublime (the Louvre, sev­
eral museums and Notre Dame) to the 
ridiculous (an evening at the Can Can). 
The small Renault Clio automatic motor 
car then became our conveyance for 
fourteen days. We emerged intact from 
Paris, found our way to Fontainbleu 
and then proceeded south ultimately to 
St. Tropez. During our journey to the 
south we met several friends . After 
three days at St. Tropez where the climate 
allowed enjoyment of the beach resort 
we went west through Aix en Provence, 
Nimes and ArIes to the medieval city of 
Carcasonne. There two French gen­
darmes graciously consented to be 
photographed with the Judge at the 
gates of the city. I revealed my identity 
as a "Juge de la Cour de Justice" from 
Melbourne Australia in the process of 
this request. They were most obliging 
and I must say that the French people 
were courteous and helpful. We found 
that, if an effort was made to communi­
cate with them in their own language, 
they were most co-operative and, if 
all else failed, the conversation would 
often revert to the English language. I was 
referred to on several occasions as "Mon­
sieur Le Kongaroo". 

We visited the pilgrim city of Lourdes 
at the foot of the mountains, the beautiful 
area of the Dordognes and we then pro­
ceeded north to St. Malo and Ie Mont St. 
Michel. Upon our arrival at Calais I 
breathed a sigh of relief but I emphasise 
that the sense of achievement was exhila­
rating. I sat in the lounge of the great ferry 
which traversed the English Channel and 
ordered and consumed a pint of English 
beer. 

The final segment of the journey was a 
tour of England. We hired a Ford motor 
car at Dover. I was relieved to be back on 
the correct side of the road. Mary was 
equally delighted to be back in communi­
cation in our own language. We toured 

the south of England - Devon-Cornwall­
Somerset - and were enthralled at the 
beauty of the English countryside. While 
we were visiting Mevagissey in Cornwall 
we walked out on to a pier or jetty to 
view the sea from the land and the 
land from the sea. Approximately 200 
metres inshore and also on the jetty a con­
versation occurred between two people 
who were also visiting the area. The 
substance of the conversation was as 
follows: 
Saccardo to Galbally Q.C.: "Peter, 
there is a gait out there on the pier which 
appears familiar." 
Galbally Q.C. (after some considera­
tion): "Yes, it does appear familiar, but I 
did not think that they still allowed pirates 
in this part of the world." 

It was good to see Peter and Frank by 
such a coincidence and readers of the Bar 
News will be able to embellish in future 
the story of that chance meeting. 

While we were in England we visited 
the horne of Jane Austen and the birth­
place of Shakespeare. We toured both 
Oxford and Cambridge in an open air 
bus with historical commentary provided 
and we visited many of the institutions 
of learning in those cities. We journeyed 
to the Cotswolds in the west and the 
Lake District in the north. We crossed 
the Yorkshire Dales and visited the 
historic city of York. We inspected the 
historic courthouse and gaol at Dover, 
went to the door of the prison at Dartmoor 
(the town of granite), and inspected 
the court complex at York. Finally, 
after literally circumnavigating England 
we boarded another great aeroplane 
and returned to the greatest county on 
earth. An English woman whom we 
met at Sarlat la Caneda in central France 
referred to us with good humour as 
"privileged colonials". She did not 
realise how close she was to the absolute 
truth. 

It will be well known in the profession 
that I am eligible to retire. However, I now 
join the body of judges who have enjoyed 
sabbatical leave for the purpose of study 
or travel and who extol the virtue of the 
concept. 

Refreshed and revitalised I propose to 
work on, secure in the knowledge that I 
may yet again choose to embark upon 
some similar adventure in the foreseeable 
future and secure also in the knowledge 
that the achievement of a successful ca­
reer of service to the profession and to the 
community is enhanced by "a period of 
freedom from judicial duties granted to a 
judge, as for study or travel". 
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New Directions from the 
Commonwealth AAT 

THE Administrative Appeals Tribu­
nal has revised a number of existing 
dil'ections and has issued new di­

rections with effect from 30 September 
1996. The President advises that: 
(i) a new section 37 practice direction 

replaces the practice direction 
which has been in operation since 
26 April 1991; 

(ii) a new practice general direction 
replaces a number of earlier direc­
tions which have been revoked as 
from 30 September 1996. The direc­
tions so revoked are: the general 
practice direction issued on 30 June 
1993; the practice direction: proce­
dures relating to medical evidence 
in the hearing of applications before 
the tribunal issued on 7 August 
1992; the practice direction: Work­
ing with Interpreters issued 8 Feb­
ruary 1993; the practice direction: 
Costs Ordered in Compensation Ju­
risdiction issued on 30 June 1993; 
the practice guidance note: Consent 
Decisions and Consent Dismissals 
- Use and Procedures - section 
34A, 42A and 42C Administrative 
Appeals Tribunal Act 1975 issued 
on 30 June 1993; the practice guid­
ance note: Procedures in relation to 
the taking of evidence by telephone 
or closed-circuit television issued 
on 2 December 1993; 

(iii) the new general practice direction 
applies to all applications lodged 
throughout Australia in cases in 
which the applicant is represented. 
It does apply to unrepresented ap­
plicants. The procedures set out in 
the direction may be varied by spe­
cific directions of the tribunal where 
the case so requires. 

The text of the general practice direc­
tion and the section 37 practice direction 
are set out below. 

ADMINISTRATNE APPEALS 
TRIBUNAL 

General Practice Direction 
This practice direction has effect from 

30 September 1996. 
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This practice direction sets out the 
procedures to be adopted for applications 
lodged in the Tribunal throughout Aus­
tralia where the applicant is represented. 
This procedure can be varied by specific 
directions of the Tribunal. 

1. Section 37 Documents 
Within 28 days of receipt of the section 

29 notice the decision maker is required 
to lodge a copy of the section 37 docu­
ments with the Tribunal and to send a 
copy of these documents to each party. 
Further copies may be requested if the 
matter proceeds to a hearing. A full expla­
nation as to the preparation and 
presentation of the section 37 documents 
is contained in a separate practice direc­
tion. 

This time period may be shortened in 
appropriate cases if application is made 
pursuant to section 37(1A) of the Admin­
istrative Appeals Tribunal Act 1975. 
The time period may also be lengthened 
by the Tribunal under section 37(1). 

2. Conferences 
In most applications a conference will 

be conducted by a Tribunal member or 
Conference Registrar. Where it is both 
possible and appropriate for an applica­
tion to proceed to hearing without a 
conference, it should be listed for hearing. 
This will mainly occur in applications 
where all evidence for the hearing is in ex­
istence and has been exchanged between 
the parties or can be exchanged quickly. 

In many cases, however, two confer­
ences will be necessary. 

3. First Conference 

3.1 Date and mode 
Because a period of 4 weeks is allowed 

for the provision of section 37 documents, 
the first conference will usually be held 
within 6 to 10 weeks of the lodging of the 
application for review. The conference 
can either be in person or by telephone. 
Notice of the conference will be sent to 
the parties at their address for service 
following receipt of the section 37 
documents. If there are any special cir-

cumstances, a party may request that a 
conference be held at an earlier date. 

3.2 Statement oj issues 
A brief statement setting out what the 

applicant and the respondent consider to 
be the issue or issues in dispute is to be 
exchanged and lodged with the Tribunal 
at least one working day prior to the first 
conference. 

3.3 Medical appointments 
If medical reports are to be obtained by 

either party, any appointment for an ex­
amination should be made prior to the 
first conference and details of the appoint­
ment should be provided at that 
conference. 

3.4 At the conference 
The issues in dispute and the need for 

any further evidence may be discussed 
and the prospect of settlement explored. 
The future conduct of the application will 
be discussed. Directions may be given if 
a member presides at the conference or 
directions may be sought from a member 
by the Conference Registrar where neces­
sary. 

Matters discussed at a conference can­
not be relied upon as evidence by any 
party. If a member presides at a confer­
ence a party may object to that member 
participating in any subsequent hearing of 
the matter (section 34(4)). 

4. Statements of Facts and 
Contentions and Witness 
Statements 

Subject to any relevant legislative pro­
vision, parties must exchange and lodge 
copies of all relevant material and docu­
ments they intend to rely on at any future 
hearing as early as possible in the pro­
ceedings. 

At least 14 days before the second con­
ference the applicant is to lodge and serve 
a statement of facts and contentions. This 
statement must clearly and concisely set 
out the facts upon which the party relies 
and any contentions to be drawn from 
those facts, and should include references 
to relevant legislation and case law. All ex-



pert reports and the statements of all wit­
nesses must also be exchanged and 
lodged at this time. 

At least 7 days before the second con­
ference the respondent is to lodge and 
serve a statement in reply, together with 
all expert reports and witness statements. 

If the facts are not in dispute, an 
agreed statement of facts should be 
lodged 14 days before the second confer­
ence. The applicant and respondent will 
then have 7 days to lodge a statement of 
the contentions which they say should be 
drawn from those facts. 

5. Second Conference 
The second, and in most circumstances 

final, conference is held as soon as practi­
cable after the first conference, taking 
into account the nature of the case and 
the matters arising out of the first confer­
ence. The second conference can be 
either in person or by telephone. The evi­
dence and the merits of the respective 
cases are discussed with a view to settle­
ment. If settlement is not reached then 
the future conduct of the matter, includ­
ing the possibility of mediation and the 
requirements for a hearing, will be dis­
cussed. If the matter is to be listed for 
hearing then both parties will give details 
of the witnesses they will call, state 
whether the evidence of particular wit­
nesses can be tendered by consent with 
no cross examination, and give an esti­
mate of the hearing time. The parties 
should also be prepared to discuss venue 
and other matters relating to the listing of 
the hearing. 

6. Hearing Certificate 
Within 7 days after the second confer­

ence, if a matter has been unable to settle, 
both parties are to lodge and serve a com­
pleted hearing certificate. Hearing 
certificates can be obtained from the ap­
propriate registry. 

7. Adjournments 
Once a matter has been listed for hear­

ing before the Tribunal, an adjournment 
will not be granted unless good reasons 
are demonstrated by the party requesting 
the adjournment. 

S. Directions Hearings 
A directions hearing may be listed at 

any time if the matter requires it or if the 
parties have not complied either with this 
General Practice Direction or with specific 
directions made in the matter. Either 
party can make a request for a directions 
hearing in any matter if the need arises. 

The request should be in writing and set 
out the reasons for which the directions 
hearing is sought. 

9. Medical Witnesses 
Subject to compliance with any statu­

tory time limits, the lodging and serving of 
a medical report will make it material to be 
taken into account at the hearing, 
whether or not the author of the report 
gives oral evidence. 

A party may require the attendance for 
cross-examination of a medical practi­
tioner making such a report. Whether that 
party procures that attendance by the is­
sue and service of a summons or 
otherwise, the medical practitioner will 
not thereby become the party's witness, 
but that party could be liable to pay con­
duct money or witnesses' expenses. 

A directions hearing may 
be listed at any time if the 

matter requires it. 

A party who procures the attendance 
of a medical practitioner as mentioned 
above must, as soon as practicable, inform 
all other parties to the proceedings that 
he or she has done so. 

Failure of the medical practitioner to 
attend in these circumstances will not, in 
itself, render the report incapable of being 
taken into account. Such failure, however, 
may be relevant in assessing the weight to 
be given to such a report. 

Where a medical practitioner making a 
report is cross-examined, the party ten­
dering the report may re-examine the 
witness. 

10. Summons to Produce 
Under section 40 a summons to pro­

duce documents or things must be 
returnable at either a directions hearing 
or a hearing. 

The person summonsed to produce 
may deliver the required documents or 
things to the appropriate Registry at any 
time before the return date of the sum­
mons. If the items are so produced, access 
will not be available to any party before 
the return date when directions will be 
made by a member. 

11 . List of Cases 
Both parties are to lodge and exchange 

a list of cases on which they intend to rely 
at the hearing at least two working days 
before the hearing date. 

12. Interpreters 
Interpreters will be provided by the 

Tribunal to unrepresented applicants 
only. Represented parties must make 
their own arrangements if an interpreter 
is required. Interpreters should be accred­
ited at the first professional level 
("Interpreter" - formerly Level 3) with 
the National Authority for the Accredita­
tion of Translators and Interpreters 
(NAA TI) . Only in languages where no pro­
fessional level interpreter is accredited 
maya "Paraprofessional Interpreter" (for­
merly Level 2) be utilised. In languages 
where there is no NAATI accreditation, a 
NAA TI certificate of recognition should be 
provided. 

13. Telephone or Video Proceedings 
At the discretion of the presiding mem­

bel', part of any hearing may be conducted 
either by telephone or video link. A party 
seeking to have evidence taken in this 
manner should seek the other party's writ­
ten consent before applying to the 
presiding member for an appropriate di­
rection. The presiding member may wish 
to conduct a directions hearing before ex­
ercising this discretion. 

Where evidence is to be given either by 
telephone or video link, the party whose 
witness it is will make all necessary ar­
rangements and provide the relevant 
registry with details of the proceedings, 
the witness, location, telephone numbers 
and the date, time and estimated dura­
tion. 

The costs shall be borne by the party 
who calls the witness subject to the dis­
cretion of the presiding member to waive 
charges. If no specific direction as to 
waiver is obtained, application can be 
made to the Registrar or District Registrar 
to waive the charges where the party con­
cerned meets the criteria set out in 
regulation 19(6) of the Administrative 
Appeals Tribunal Regulations. 

Details of costs can be obtained from 
the appropriate registry. 

14. Consent Decisions and 
Dismissals and Withdrawals 

As long as the decision is within the 
powers of the Tribunal, at any stage in the 
proceedings the Tribunal may make a con­
sent decision in accordance with written 
terms on which the parties have agreed 
(section 42C). If such an agreement is ar­
rived at in the course of a mediation, the 
Tribunal may make a consent decision 
under section 34A. 

If the consent decision is favourable to 
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the applicant, then any application fee 
paid by the applicant will be refunded if 
the Tribunal certifies that the application 
has ended in a manner favourable to the 
applicant. The parties should include a no­
tation to the effect that the matter has 
concluded in a manner favourable to the 
applicant in the terms of the consent 
agreement. 

Consent dismissals should only be used 
where the terms of settlement agreed by 
the parties are outside the powers of the 
Tribunal. An applicant may at any time 
notify the Tribunal in writing to the effect 
that the application is discontinued or 
withdrawn. If such notification is given, 
the Tribunal is taken to have dismissed 
the application. 

If a matter is concluded by a consent 
dismissal or withdrawn, the application 
fee cannot be refunded. 

15. Refund of Application Fees 
Application fees can only be refunded 

if the Tribunal has certified that the appli­
cation has been determined in a way that 
is favourable to the applicant. The mem­
ber signing a decision will determine 
whether the decision is favourable to the 
applicant. 

16. Costs 
The Tribunal has the power under the 

Safety, Rehabilitation and Compensa­
tion Act 1988, the Seafarers 
Rehabilitation and Compensation Act 
1992, the Freedom of Information Act 
1982, the Mutual Recognition Act 1992 
and the Lands Acquisition Act 1989 to 
order or recommend that the respondent 
pay the costs, or part of the costs, of a suc­
cessful applicant. Under the Safety, 
Rehabilitation and Compensation Act the 
Tribunal may also award costs to a person 
where the application has been instituted 
by the Commonwealth. 

Unless the order determines other­
wise, the costs payable may include: 
• witness expenses at the prescribed 

rate; 
• all reasonable and proper disburse­

ments; and 
• 75 percent of all professional costs, in­

cluding counsel's fees, which would be 
allowable under the Federal Court 
Rules. 
Costs will be assessed on a party and 

party basis. 
Costs may be agreed between the par­

ties. Where there is no agreement, the 
Registrar or a Deputy Registrar will tax 
the bill and on the taxation will have the 
powers of a taxing officer under the Fed-
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eral Court Rules, but may refer any ques­
tion for the direction of the Tribunal. 
Either party may apply to the Tribunal for 
a direction on any question related to 
costs. 

Justice Jane Mathews 
President 
21 August 1996 

Practice Direction 

Procedures Relating to Section 37 
of the Administrative Appeals 

Tribunal Act 
The following practice shall apply from 

30 September 1996 with respect to state­
ments and documents lodged with the 
Administrative Appeals Tribunal under 
section 37 of the Administrative Appeals 
Tribunal Act 1975. It replaces the prac­
tice direction issued on 26 April 1991. 

The 28 day time period 
may be shortened in 
appropriate cases if 

application is made to 
the Tribunal pursuant to 

section 37(1 A). 

Within 28 days of receipt of the section 
29 notice the decision maker is required 
to lodge one copy of the section 37 docu­
ments for the use of the Tribunal. The 
decision maker is also required to send a 
copy of these documents to each other 
party within that period (section 
37(1AE)). The Tribunal may direct that 
additional copies be lodged at a later date 
(section 37(1AA)). 

The 28 day time period may be short­
ened in appropriate cases if application is 
made to the Tribunal pursuant to section 
37(1A). The time period may also be 
lengthened by the Tribunal under section 
37(1). 

A statement lodged with the Tribunal 
pursuant to section 37 oftheAdministra­
tive Appeals Tribunal Act 1975 must: 
• identify the decision and the person 

supplying the reasons if that person is 
not the decision maker; 

• set out the findings on material ques­
tions of fact; 

• refer to the evidence or other material 
on which those findings were based; 

• give reasons for the decision; and 
• be accompanied by a legible copy of 

every other document that is in the 

decision maker's possession or under 
their control and considered to be rel­
evant to the review of the decision. 
The section 37 documents shall be 

arranged and fastened as follows: 
(1) the first document will be the applica­

tion for review; 
(2) the second document will be the sec­

tion 37 statement and reasons for 
decision; 

(3) thereafter will follow all other docu­
ments, including documents referred 
to in the section 37 statement and 
reasons, in chronological order from 
the earliest to the latest date. These 
must include a copy of the decision 
under review if made in writing (if not 
made in writing, a copy of a document 
which recorded the decision) and a 
copy of any document notifying the 
decision and a copy of any reconsid­
eration. 

The statement and documents must be 
accompanied by an index in which a brief 
description of each document and the 
date of each document in its sequence is 
recorded. Each document should be iden­
tified with an exhibit number commencing 
with the application for review as "Tl", 
succeeding documents bearing "T" num­
bers in sequence. Each page will be 
numbered and the pagination will be set 
out in the index. 

Justice Jane Mathews 
President 
21 August 1996 

As Others (Wisely) See 
Us (or the Excellence of 
the Victorian Bar) 

At the 1996 NSW Bench and Bar Din­
ner, Justice Gummow spoke of his 

dealings with the Bar when he was a solici­
tor with Aliens. He spoke in particular of 
one visit to Melbourne to consult with Sir 
Keith Aickin. As reported in the (NSW) 
Bar News Winter 1996, Justice Gummow 
said: 
"On one memorable occasion Gleeson and 
some senior partners from my firm and some 
captains of industry went down to see Mr. 
Aickin Q.C. in Victoria. Why do people go to 
Melbourne? Well, they go to Melbourne 
because the barristers have read the brief 
before they arrive. When they get there they're 
ready for them and when they go in and sit 
down they're not on the telephone all the time 
to other clients looking for a better brief." 



News and Views 

Verbatim 
Eternal Power 
County Court of Victoria 
J. Jordan for Plaintiff (a District Nurse 
seeking damages for an injured back while 
lifting an elderly patient during a home 
visit) 
F. Sacardo for Defendant 
Coram: Judge Dove and Jury 

Jordan leading evidence from the 
plaintiff about the difficulty of the task of 
lifting the infirm and co-operative old lady 
was told: "Plaintiff. She was so old she had 
given her brother a 'power of eternity' 
over her affairs." 
Jordan: So it was a fairly long-term condi­
tion. 

Go Ahead, Stanley 
County Court of Victoria 
Coram: Judge White 
Ibrahim v Royal Eye & Ear Hospital 

Mr. Stanley: Alright. Now you heard Ms. 
Blackwood telling his Honour what hap­
pened with you last Thursday week . . . 
Yes please. What happened? 
Mr. Ruskin: Well does this arise out of 
my cross examination? 
Mr. Stanley: No, it doesn't but none of 
your cross examination rose out of the 
leave that his Honour gave to cross exam­
ine. 
Mr. Ruskin: But two wrongs don't make a 
right, Mr. Stanley. 
His Honour: Just go ahead Mr. Stanley. 
Mr. Stanley: Your Honour I seek leave to 
put. 
His Honour: Yes go ahead. 

Youse Smooth-Talkers, 
Youse 
Supreme Court of Victoria 
Coram: Harper J 
Naxakis v State oj Victoria 

Mr. Gillies (to witness): I suggest also 
you told the investigator the plaintiffs 
solicitor smooth-talked you and you felt 
upset and that was the reason you told the 

plaintiffs solicitor some incident occurred 
on the school oval. What do you say to 
that? 
Witness: Same thing what I said before. 
Mr. Gillies: You admit you told him that 
you explained what you said to the plain­
tiffs solicitor on the basis he smooth 
talked you and you were upset. 
Witness: About the biggest thing I am up­
set about at the moment is that well youse 
are all very smooth talkers, aren't youse? 
Mr. Gillies: I will sell you a used car one 
day. 

Judicial Job 
Satisfaction 
Supreme Court of Victoria 
Practice Court 
Coram: Hampel J 
11 July 1996 

Ms. Sparke: One of the issues in this case 
is the effect of the intermeddling execu­
tors. 
Hampel J: Intermeddling executors? 
Gosh, last week I had serial caveators. 
This is an interesting job. 

Building a Lease from 
Stolen Parts 
Supreme Court of Victoria 
Olga Investments Pty. Ltd. v Citipower 
Ltd. 
16 November 1994 
Coram: Judge McInerney 
Flower for Plaintiff 
Buchanan Q.C. and Cawthorn for defend­
ant a director of which is being cross 
examined 

Flower: Someone provided you with a 
precedent and you adopted it for your 
own purpose? ... I am not saying some­
body provided it, but it may have come to 
me through various transactions and I us 
ed that as a basis for drafting my lease. In 
other words, I may have stolen parts from 
various leases and put them 
together, if I may use that expression. 
Judge McInerney: I don't think you're 
really meant to use that expression. 

Dr. Buchanan: I didn't mean your 
Honour to hear it. 
Judge McInerney: I meant the expres­
sion your client used. 

Not Quite Rice 
Supreme Court of Victoria 

R v Elliott 
12 August 1996 
Coram: Vincent J. 

Woinarski Q.C.: We say in this case 
there is nothing in the way in which this 
evidence has been obtained which affects 
its cogency. 
Vincent J.: That situation reminds me of 
one of the American authorities where the 
suspect was in the process of eating the 
evidence and the enthusiastic police 
member put his fingers down his throat to 
get it regurgitated and everyone said that 
this was a pretty nasty assault but could 
be forgiven in the circumstances. The evi­
dence once eaten would emerge in a quite 
different form and in that circumstance 
cogency was dramatically affected. 
Woinarski Q.C.: Obviously not on rice 
paper, one presumes. 

Appellations, Qui; 
Trademarks, Non 
Federal Court of Australia 

Coram: Heerey J 
Comite Interprojessionel des Vins des 
Cotes de Provence v Bryce 

Heerey J refers to an affidavit of 
Mme. Helin who "is a French lawyer and is 
the Chief of the Legal and Foreign Divi­
sion of the second applicant" ... Mme. 
Helin deposes: "In contrast to other intel­
lectual property rights, appellations of 
origin are not intellectual creations, but 
are the fruit of the intimate link which 
unites a group of people to the soil which 
supports them. In this matter appellations 
of origin are indefeasible and inalienable, 
in contrast to trademarks which live and 
die as their proprietor pleases." 
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Self Protection for hearing in the County Court of Victoria 
at Melbourne since the Statement of 
Claim will be drafted by you." 

first - the second word of my letter 
reads: 'The Lice Association', but I see 
looking at my learned friend's copy it 
should read: 'The Police Association'. 

Extract from Statement of 
Claim filed in the Magistrates 
Court 

Nit Picking 
Anti-Discrimination Tribunal 
Victoria Police v Victorian Police Asso­
ciation 

No Permanent Orders 
In some New South Wales jurisdictions 

it appears that not all judgments are 
final: 

"12. Further, by reason of the foregoing 
matters, the plaintiff unwittingly 
purchased the car. Her purchase of it 
is, and was, undesirable and impru­
dent - for which she claims general 
damages from the defendant." Hammond for the Commissioner of Police 

Borenstein for the Association 
In the Land and Environment Court of 
New South Wales 
No 10776 of 1994 

Instructions to Counsel 
Coram: Ms. C. McKenzie, President, Ms. C. 
Morfuni, Member, Mr. D. Rechtman, Mem­
ber 

Stein J 
12 May 1995 

A member of the Bar recently received 
instructions from an articled clerk in a city 
firm. The instructions contained the fol­
lowing: "This matter has yet to be listed 

Hammond: My copy of page 2 has a 
slight, I think it is a misprint. It is actually 
an error in the photocopying because the 

Maybury v Minister jor Planning & 
Anor 
Extemporary Judgment on Notices of 
Motion 
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Introducing PEN CITY a unique shopping experience for barristers, 
within walking distance of your chambers 

* pen repair and spare parts service for new 
and old pens. (1be trusty Parker 51, 

Vacumatic, or Sheaffer PFM need not stay in 

your top drawer unused.) 

Pen City is a new pen and gift store 
conveniently located close to all barristers 

chambers, offering outstanding international 

pen brands - including Mont Blanc, Waterman, 

Parker, Cross, Sheaffer, Caran d'Ache, 

Montegrappa, and others . Pen City is conven­

iently located just down the hill from all barristers 

THE ART OF WRITING 
* calligraphy pens, nibs, and inks. 
* collectors limited editiMlS, including Mont 

Blanc's flamboyant Oscar Wilde model, at 

$1 ,265, and the Cross 150th Anniversary Set 

at $2,250. 

chambers, at 250 Elizabeth Street, adjacent to the corner of Little 

Bourke Street. 

Pen City offers exceptional professional service. Opened in 

November, 1995, it is owned by John Di Blasi and Terry Jones, two 

highly qualified career pen specialists, with a combined experience 
of over 30 years local and international pen marketing and service. 

Come down and visit Pen City's spacious, friendly, and 

relaxing environment, with its gold and green decor, red cherry 

timber display cases, and desks where you can sit down and try 

your hand with all the famous makes. John and Terry will serve 

you personally, and help you select the right writing instrument for 

your writing style. 

As well as the leading international pen brands, Pen City offers: 

* antique pens - largest range in Melbourne. 
* leather business folios and desk accessories from Mont Blanc, 

Artex, Hazel, and Caran d'Ache. 

* Filo/ax organisers and rifills - the largest range in Melbourne. 

* Sharp electronic organisers 
* tax and duty free purchases on most items. 

* free delivery within the Melbourne CBD. 

THE PEN PROFESSIONALS 
AuthlJTi.sed Mont Blanc dealers 
Shop 42, 250 Elizabeth Street, Melbourne, Vic 3000 
Gust north of Little Bourke Street) Telephone 9663 4499, Facsimile 9663 4433 



News and Views 

Indonesian Visitors to the Bar 

IN April this year the Bar Couneil enter­
tained at. lunch t.he members of a team 
of five Indonesian officials who came to 

Australia with the assistance of the Asian 
Law Centre and the Law School of the 
University of Melbourne. The purpose of 
the visit was to observe the Australian 
legal system and report on what might be 
appropriate for adoption in Indonesia. 

The official report of the visit says: 
"In Melbourne the group were welcomed 
with the dinner hosted by the Indonesian 
Consul-General's representatives. They 
started their tour with a breakfast meeting 
with Justice Hampel ofthe Supreme Court 
who spoke about the Victorian Bar Read­
ers' Course and the Australian Advocacy 
Course. They discussed case management 
with Chief Justice Black and Justice 
Graham of the Federal Court and met a 
number of other judges as well as barris­
ters over lunch with the Victorian Bar 
Council. Later Chief Magistrate Brian 
Barrow demonstrated the new 'video 
court' system and spoke about the work of 
magistrates. There was also time spent 
with representatives from organisations 
such as the Australian Centre for Interna­
tional Commercial ATbitration, the 
National Crime Authority, the Australian 
Institute for Judicial Administration, the 
Attorney-General's Law Reform Council, 

Mr Ketut Gede Widjaja, Head of Strategic Planning in the Indonesian 
Attorney-General's Department, addresses the Bar luncheon. 

the Leo Cussen Institute and the Banking 
Ombudsman. " 

At the lunch given by the Bar Council 
the Chairman of the Bar Council, John 
Middleton Q.C., canvassed with our visi­
tors the changes in the administration of 

the legal profession about to take place in 
Victoria. But he assured them that, 
although the Bar might change, it would 
continue to provide the specialist 
advocates necessary to the maintenance 
of the rule of law in a democratic society. 

(Left to right) Alister McNab, A. G. Uren Q. C. (Vice-Chairman), John Middleton, Q. C. (Chairman), Michael O'Connell, 
Chief Justice Black, Hampel J, and Lisa Ting of the Asian Law Centre, and Mr Widjaja. 
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News and Views 

Judicial Statistics 
The last time judicial statistics appeared in the 
Bar News was in 1988. Since then there have 
been many changes in all the Courts listed. 
We now publish the current statistics, which will 
no doubt be of interest to those in waiting for an 

High Court 

Name oj Judge Age at Date oj 
1110/96 Birth 

Brennan, C.J. 68 22/05/1928 
Dawson,J. 62 12/12/1933 
Toohey, J. 66 4/0311930 
Gaudron,J. 53 1943 
McHugh,J. 60 111111935 
Gummow,J. 54 9/10/1942 
Kirby, J. 57 18/03/1939 

Federal Court 

Name oj Judge Age at Date oj 
1/10/96 Birth 

Black, C.J. 56 22103/1940 
Northrop, J. 71 1010811925 
Jenkinson, J . 68 14111/1927 
Gray, J. 50 9105/1946 
Ryan,J. 55 3/06/1941 
Olney, J. 61 7/10/1934 
Heerey, J. 57 16/02/1939 
Sundberg, J. 53 2110411943 
Marshall, J. 40 17/1111955 
Merkel, J. 55 4107/1941 
North, J. 48 12109/1948 

Retirement age 70 jor all appointments after July 1977. 

Supreme Court 

Name oj Judge Age at Date oj 
1/10/96 Birth 

J. H. Phillips, C.J. 63 18/10/1933 
Winneke, P. 58 19/03/1938 
Brooking, J.A. 66 7/03/1930 
Tadgell, J.A. 62 15/03/1934 
Ormiston, J.A. 61 6/10/1935 
Phillips, J.A. 60 16/10/1936 
Hayne, J.A. 51 5/0611945 
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appointment, to those who may wish to plan 
their own celebrations upon the retirement of 
their favourite persona and those who play 
"Legal Trivia Pursuit". 

Collated by Gavan Rice 

Date oj Date oj 
Appointment Retirement 

1981 1998 
1982 2003 
1987 2000 
1987 2013 
1989 2005 
1995 2012 
1996 2009 

Date oj Date oj 
Appointment Retirement 

1101/1991 22/03/2010 
110211977 

28110/1982 14/1111997 
10105/1984 9105/2016 
29/09/1986 310612011 
21/05/1988 7110/2004 
17/12/1990 16/02/2009 
10107/1995 2110412013 
17/07/1995 17/1112025 
5/02/1996 410712011 
311011995 12/09/2018 

Date oj Date oj 
Appointment Retirement 

17/12/1991 2003 
710611995 2008 

22/07/1977 2002 
410311980 2006 

22/11/1983 2007 
22/05/1990 2006 

7/0411992 2015 



--

Supreme Court (continued) 

Name oj Judge Age at Date oj Date oj Date oj 
1110196 Birth Appointment Retirement 

Charles, J.A. 59 21/0711937 710611995 2007 
Callaway, J.A. 51 10/1111945 710611995 2015 
Beach, J. 65 16/0211931 18/0711978 2003 
Southwell, J. 70 111111926 3/0411979 1998 
Hampel,J. 63 4/1011933 16/03/1983 2005 
Nathan, J. 60 1411111936 20104/1982 2008 
Vincent, J. 59 3/1011937 4112/1984 2009 
Teague, J. 58 16/0211938 13/1011987 2008 
Currunins, J. 57 911111939 16/02/1988 2009 
McDonald, J. 59 3/0311937 19/05/1988 2007 
Smith, J. 57 5/0811939 11/07/1988 2009 
Ashley, J. 54 2/02/1942 2110811990 2012 
Hedigan, J. 65 2/09/1931 30/0111991 2001 
Coldrey, J. 54 18/0111942 19/0211991 2012 
Byrne, J. 56 3110511940 20/0811991 2010 
Harper, J. 53 29/06/1943 1110311992 2013 
Eames,J. 51 26/11/1945 26/05/1992 2015 
Batt, J. 61 22/0911935 8103/1994 2005 
Hansen, J. 54 14/10/1942 6104/1994 2012 
Mandie, J. 54 25/09/1942 1010511994 2012 
Balmford, J. 63 15/09/1933 710311996 2003 

Justices appointed after 117186 are required to retire at age 70. 

County Court 

Name oj Judge Age at Date oj Date oj Date oj 
1110196 Birth Appointment Retirement 

Waldron 65 25/11/1930 3102/1982 24/11/2002 
O'Shea 69 410411927 29/04/1969 310411999 
Byrne 70 22/1011925 110311972 21110/1997 
McNab 71 2/0611925 3111011972 1106/1997 
Rendit 67 11106/1929 12/07/1977 10106/2001 
Cullity 68 10102/1928 19/07/1977 910212000 
Dyett 63 6/0411933 24/1011978 5104/2005 
Mullaly 67 9/0711929 10104/1979 8/0712001 
Dixon 67 13/1111928 4103/1980 12/11/2000 
Kelly 62 14/05/1934 12/03/1980 13/05/2006 
Nixon 61 18/0711935 3103/1981 17/07/2007 
Walsh 65 1102/1931 10/03/1982 31/0112003 
Ostrowski 61 9109/1935 20109/1983 810912007 
Hassett 59 17/05/1937 15/0511984 16/05/2009 
Fagan 59 510211937 14/08/1984 410212009 
Duggan 54 24/08/1942 12/12/1984 23/08/2014 
Hart 59 1211011936 19/0311985 11110/2008 
Crossley 55 21110/1940 20103/1985 20/10/2012 
Neesham 64 11/05/1932 110811985 10105/2004 
Jones 55 19/01/1941 28/0111986 18/01/2013 
Hanlon 57 311111938 12/0511986 2111/2010 
Kimm 64 7/04/1932 3/04/1988 6/04/2002 
Higgins 52 28/0411944 310611988 27/04/2014 
Lewis, F.B. 61 4/0111935 1/08/1988 3/0112005 
Keon-Cohen 55 22/06/1941 210811988 21107/2011 
Strong 49 15/0111947 6109/1988 14/0112017 
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County Court (continued) 

Name oj Judge Age at Date oj Date oj Date oj 
1110196 Birth Appointment Retirement 

Ross 61 4/05/1935 8/1111988 3/05/2005 
Meagher 63 2/09/1933 6/09/1988 1/09/2003 
Lewis, R.P.L. 58 10/04/1938 21111/1989 9/04/2008 
Stott 59 21/10/1936 12/12/1989 20/10/2006 
Smith 60 12/04/1936 30101/1990 11/04/2006 
Barnett 53 19/05/1943 30101/1990 18/05/2013 
Dee 59 111211936 1101/1990 30/11/2006 
Lewis,G.D. 62 15/03/1934 19/06/1990 14/03/2004 
Kellam 50 14/09/1946 10/1111993 13/09/2016 
Curtain 42 17/01/1954 10/1111993 16/0112024 
Williams 53 31/08/1943 10102/1994 30108/2013 
Davey 58 25/09/1938 610411994 24/09/2008 
Campbell 56 14/12/1939 710611994 13/12/2009 
Morrow 55 1103/1941 7/07/1994 28/02/2011 
McInerney 48 711211947 21/06/1994 611212017 
Rizkalla 43 23/01/1953 11107/1994 22/01/2023 
Wodak 55 11110/1940 16/08/1994 10/1012010 
Shelton 54 26/01/1942 510911994 25/0112012 
White 54 9103/1942 28/02/1995 810312012 
Duckett 59 26/09/1937 22/03/1995 25/09/2007 
Dove 63 711211932 30105/1995 611212002 
Harbison 44 7/12/1951 5/02/1996 6/12/2021 
Gerbhardt 60 23/08/1936 14/05/1996 22/08/2006 

Family Court 

Name oj Judge Age at Date oj Date oj Date oj 
1110196 Birth Appointment Retirement 

Nicholson, C.J. 62 19/08/1938 1987 2008 
Fogarty, J. 63 9/0611933 1976 
Frederico, J. 65 1110/1931 1976 
Kay, J. 51 21104/1945 1986 2015 
Joske, J. 64 22/08/1932 1976 
Smithers, J. 62 14/04/1934 1977 
Rase, J. 64 20/1111931 1979 2001 
Wilczek, J. 59 9/09/1937 1985 2007 
Graham, J. 58 11/07/1938 1987 2008 
Mushin,J. 51 28/06/1945 1990 2015 
Brown, J. 46 28/05/1950 1993 2020 
Dessau, J. 43 1953 1995 2023 
Morgan,J. 1995 

Retirement age 70 jor appointments after 1977. No compulsory retirement age jor appointees prior to this date . 

EDWARDIAN SIDEBOARD FOR SALE 
Unique opportunity to buy a burr walnut and wood Edwardian sideboard owned by the 
late Haslewood Ball, one of the longest serving members of the Victorian Bar, in beautiful 
'original' condition. Has three drawers and three cupboards. 
Size approximately 1830 mm long x 512 mm wide x 998 mm high. 

Price: $3,500000 

Also a reproduction turned wooden mahogany stained coat and hat stand. Price: $60.00 

Pmoenquiries phone: 9510 2183 



Magistratisches 
Bezirks 
Reader's Competition Winners 

THE Bar News has stwnbled upon a 
new initiativ - by the Attorney-Gen­
eral which we believe is an asyllm1 

for magistrates who have gone beserk. We 
believe that under the Attorney's new 
policy initiative some will be allowed out 
to Court on daily passes, some will be 
forced to reside temporarily and an unfor­
tunate few will be required to 
permanently reside here. 

A secret study of dementia among 
magistrates by the Attorney has revealed 
a large number of distinct categories of 
dementia leading to episodes of beserk 
behaviour. These include: 
1. Delusions of being a High Court judge. 
2. Panic attacks caused by complex sub­

missions of senior counsel. 
3. Despair induced by the long-winded 

verbiage of numerous members of the 
legal profession. 

4. Despair brought on by the bleak pros­
pects of rehabilitation of accused 
persons appearing before them. 

5. Dementia caused by government cuts. 
6. Embarrassment at being named on "A 

Current Affair". 
7. Fear of Michael Adam's dog. 

The Attorney-General has refused to 

Runners Up 

1. Mad Judge Disease 
Reaches Europe 

I enclose, for your consideration, my 
caption and explanation for the com­
petition photo which appears on page 

39 of Victorian Bar News (No. 97 edi­
tion). 

The European Commission's ban on 
British beef exports came too late to pre­
vent mad judge disease breaking out on 
the Continent. The EC has lodged a high 
level protest. 

The British Agriculture Secretary, Mr. 
Douglas Hogg, said that there had been 
Masters in Lunacy at Westminster Hall for 

"New Asylum for Magistrates" 

comment on the new asylum and has 
threatened to prosecute the Bar News for 
publishing a classified and top secret pho­
tograph. The editors of the Bar News 
intend to vigorously defend any prosecu­
tion using the defences of truth and public 
interest. 

hundreds of years and the EC's reaction 
was typical of its unrealistic views on Brit­
ain. Mr. Hogg said that Britain was proud 
of its lunacy jurisdiction and was glad that 
the Europeans were finally following suit. 
"The EC go bezirk at the drop of a pat," he 
said. Steven Rares 

2. Small-time Claims 

PJew division of the Melbourne 
Magistrates Court adopting an 

verseas case management system 
where the jurisdiction is limited to small 
claims of not more than $25 million; 
decisions are final to minimise litigants' 

In conclusion, we applaud the Attor­
ney-General for her perception in being 
the first State attorney to seriously at­
tempt to deal with this problem which has 
deleteriously affected the practices of 
many at the Bar over recent years. 

Gavan Rice 

legal costs and to stop wasteful appeals 
clogging the legal system. 

Stephen Smith. 

3. Guggenheimer 
Museum 
(i) Paul Guggenheimer dedicates his 

new Bavarian Country House (bought 
with the proceeds from County Court 
appeals); or 

(ii) An asylum for deranged German 
magistrates (where I live, we just 
send them to Mildura). 

Patrick Southey 
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News and Views/A Bit About Words 

N orman Invasion of Legal 
Language 

THE effect on the English languag 
of the Norman invasion is well 
known a.t1d easily observed even 

now. 
From 1066 until Normandy was lost by 

King John in 1204, the ruling class in Eng­
land was comprised largely of nobles 
whose native land was France. Mter 1204, 
a sense of allegiance to France became 
progressively less relevant. By that time 
however, a large number of Anglo-Saxon 
words had been displaced by Norman 
French equivalents. 

Because the Norman rulers were truly 
a conquering force, they did not assimilate 
in quite the same way as the 
Scandinavians had 200 years earlier. 
Thus, the influence of French on English 
is greatest where the influence of the rul­
ing invaders was greatest. So, the 
language of government, law, military 

leadership, and the baronial table is domi­
nated by French words. The language of 
the farm, the fields and the trades shows a 
healthy survival of Anglo-Saxon words. 

In Ivanhoe, Sir Walter Scott identified 
the language divide between farm and 
table: the English serfs tended the Anglo­
Saxon boar, calf, cow, bull, deer, ox, 
sheep, pig and swine. At table, the Nor­
man overlords ate the French brawn, 
veal, beef, venison, mutton, pork and 
bacon. (It is tempting to add ham to this 
list. The connection with the French 
jambon (leg) and Italian gamba is obvi­
ous and plausible. However, ham existed 
as homme before the Norman conquest, 
meaning the part of the leg at the back of 
the knee.) 

In the language of the law, it is difficult 
to find words which do not derive from the 
Norman influence. Apart from obviously 

French words (tort, oyez and terminer, 
assize, malfeasance, puisne), many 
others are French but are so completely 
naturalised as to pass unnoticed: arrest, 
accuse, acquit, convict, punish, par­
don, plead, sue, damage, and so on. 

Indict is a Norman French word. It de­
rives in turn from the Latin dictare, to say 
or declare. So, originally, it was a state­
ment or declaration by which a person 
was made aware of charges against them. 
Its use was not confined to the law, how­
ever. As late as the 18th century, Handel 
wrote the Coronation Anthems, one of 
which is called "My Heart is Indicting", the 
sense of which is that heart-felt senti­
ments for the new King George are put 
into words. 

Parliament is another obvious Nor­
man French word. It comes from 
parlement speaking. The Anglo-Saxon 

• Conflict Management Australasia 
(lEver.)' S"'j~lea ne2.'.tt,ttfJr 

a problem SOWf,:nl 
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CMA continues its 1996 series of 

Interactive Workshops in 
Principled Negotiation and 

Conflict Management 
"Getting to Yes" 

Melbourne, 19th - 21st November 1996 
Conflict Management Centre 

Sydney, 13th-15th November 1996 
Hotel Nikko, Darling Harbour 

"New approaches to negotiation 
and conflict management" 
Melbourne, 25th November 1996 

Conflict Management Centre 
Sydney, 12th November 1996 
Hotel Nikko, Darling Harbottl· 

., The skills I halle leal'lled hat'e 

been ill1J(tlUtlhle for me. 

I/ind I/J)'self negotiating upenlJ' 

am/ {(m/idelltl),,,. a/ld ohttlil1illg 

IIlteApecledl), SI,ccessiu[ results." 

David Bennett, QC 

For more information contact 
Kerri O'Toole (03) 9614 0700 



News and Views 

word it replaced was witenangemot: dis­
cussion of the wise men (perhaps 
circumstances would eventually have 
forced the abandonment of that word in 
any event). Although witenangemot has 
not been used since the 11th century, it 
has left a small legacy to modern English. 
The constituent roots are witan (wise 
men) and mot (discussion). Mot was a 
variant form of moot, a discussion or de­
bate. It survives in our moot courts, and in 
the idiom moot point. 

It is not uncommon to hear it said that 
"the point is moot", with the intended 
meaning that the point does not arise for 
debate, especially because it is hypotheti­
cal. A moot point is one which is 
debatable or doubtful. It is not accurate to 
use it as meaning hypothetical, although 
a hypothetical question clearly can be 
debatable. 

Another interesting by-product of the 
French influence on English courts is 
culprit. At least from the time of the Year 
Books, when a prisoner had pleaded not 
guilty, the Clerk of the Crown would as­
sert the guilt of the prisoner (culpable) 
and announce the readiness of the Crown 
to prove its charge (prest d'averrer 
nostre bille). This form is found repeat­
edly in the Year Books. The word prest 
was also written as prist, prit and pret. It 
corresponds to the modern French 
pret, ready. The written record of a trial 
often used abbreviations for formulaic 
portions of the proceeding. Thus, it is 
thought, the formula culpable: prest 
d'averrer nostre bille was abbreviated to 
cul.prest or cul.prist. It was later mis­
taken for a mode of addressing the 
prisoner. Culprit is first recorded as a 
word in 1678, in the record of the trial of 

the Earl of Pembroke. The OED gives the 
following quotation: 
1678 State Trials (1810) VI. 1320/2 (Earl af 
Pembrake) Clerk af Crawn. Are you guilty, or 
not guilty? Earl. Not guilty. Cl. af Cr. Culprit, 
how will you be tryed? Earl. By my Peers. Cl. 
af Cr. God send you a good deliverance. 

At least one legal expression in com­
mon use, by-law, escaped the Norman 
influence, and survives as a reminder of 
the earlier Scandinavian influence on Eng­
lish. The Danish by and the old Norse byr 
mean town or settlement. By is found as a 
suffix in many place names, such as 
Derby, Normanby, Whitby, Rugby, Kirkby, 
and so on. It was readily assimilated into 
Anglo-Saxon because of its similarity to 
burg and (Scottish) burgh (English: bor­
ough). By-laws were, and generally still 
are, the local laws of a town or region. 

Julian Burnside 

First We Count All the Lawyers 

A new report. from the Oentre for 
Legal Education dispels the myth 
that Australian universities are 

producing too many lawyers. 
Career Intentions of Australian Law 

Students surveyed more than 4,000 final 
year students at 26 universities. Less than 
half gave as their first preference for a ca­
reer practising as a solicitor or barrister in 
the private profession. The study shows 
that the broader benefits of a law degree 
are well understood by today's students 
who look to their legal knowledge to en­
hance their career options. 

It is often said that young people enter 
the legal profession because it will bring 
"high income" and "high status". In this 

survey, while these issues were men­
tioned, the most popular reason for 
studying law was "an interest in the sub­
ject matter oflaw". 

A surprisingly large number of re­
spondents (22 per cent) planned to work 
in the private legal profession for not 
more than five years - again ~howing the 
tendency for the law to be the underpin­
ping of a broad range of careers. 

For one quarter of the respondents law 
was a graduate degree and 34 per cent 
were mature age students. More than a 
quarter of the students were enrolled in 
law combined with "business-related" 
studies. 

Career Intentions of Australian Law 

Students is the latest report from the Law 
Foundation's Centre for Legal Education. 
The CLE promotes and advances legal 
education by conducting policy oriented 
research, collecting and disseminating in­
formation and providing support to other 
bodies involved in legal education. 

They produce a quarterly newsletter 
and regular digests and reports. For more 
information about Career Intentions of 
Australian Law Students or any other pub­
lication you can contact the Centre on 
(02) 9221 3699, fax 9221 6280 or email 
cle@il.asn.au. Copies of the report are 
$30.00. 

Legal Wear of Distinction 
• Gowns and Jackets to accurate pattern of UK Bar 

• Bar Wigs - English make, genuine horsehair 

• Wig Case - English, black and gold with gold initials 

Bar Bags - deep blue damask with embroidered initials 

• Jabot and Collar combinations 

Quality products t\lilored from luxury fabrics 

• Judges and QC especially catered for. 

fA 
W 

POSTAL ADDRESS, PO Box 650 HORNSBY NSW 2077 AUSTRAUA ACN 050 045 540 

Office and Showroom, Levell 
152 George Street Hornsby NSW 2077 

Telephone, (02) 482 2560 
Facsimile, (02) 482 1054 
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News and Views 

Win a Mont Blanc Ballpoint and Leather Notebook Worth $365.00 
in this new Bar News Reader's Competition 

Consummate workmanhip, 
uncompromising selection 
of materials, and loving 
attention to detail are what 
elevate the Mont Blanc 
Leather Accessories above 
all others. 

RETAIL VALUE: 

$120.00 

What you have to do to win 
Reader's are invited to: 
D provide a caption for this photograph ....... .... 
D provide a short (and apocryphal) explanation as 

to why the man in the hat is pointing his finger at 
the words BAR NEWS. 
The three most amusing explanations and 

captions will be published in the Summer issue 
of Victorian Bar News. 

The entrant who provides what the Editors 
believe to be the most entertaining caption and 
explanation will receive a Mont Blanc Ball­
point Pen and Leather Notebook, supplied by 
Pen City, with a combined retail value of 
$365.00. 

No member of the Board or Committee of Victo­
rian Bar News and no relative of a Committee or 
Board member is eligible for the prize. 
D Entries to Gerry Nash Q.C., c/- Clerk Spurr, Owen 

Dixon Chambers West, by 29 November, 1996. 

This Mont Blanc 
Meisterstuck Ballpoint Pen 
displays all the masterful 
craftsmanship, classic 
design, andfinest materials 
characteristic of Mont Blanc. 

RETAIL VALUE: 

$245.00 

John Matthies & Co FIRST MORTGAGE FINANCE 
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Solicitors 

416 Collins Street, 
Melbourne, Vic. 3000 

Financial Consultants 

and 

Advisors 

Residential and Commercial Lending, 1-3 years. 
Interest only fixed for term. 
No ongoing fees or charges. 
Repayment options. 
Business loans secured by Residential and Commercial Property. 

Telephone: 9600 1200. Facsimile: 9600 0771 

John Matthies 
Gillian Baker 



News and Views/Salvation Army 

Positive Lifestyle Program: 
A Sentencing Alternative 

OLD institutions such as Pentridge 
are to fall under the hammer. Pris­
ons are going private. Psychiatric 

centres and rehabilitation centres are be­
ing closed down. The Government and the 
community are washing their hands of the 
daily chore of running prisons, psychiatric 
centres, drug rehabilitation centres and 
these institutions are either passing into 
the hands of private organisations or are 
just ceasing to exist. 

There is though one organisation that 
seems to be there picking up the slack and 
that is the Salvation Army. 

The services of the Salvation Army are 
varied but some of their work which 
largely goes unnoticed in the wider com­
munity is their work in the prisons and 
court system. The Positive Lifestyle Pro­
gram, implemented and co-ordinated by 
Major Ashley Davies provides a practical 
approach to help the courts with an alter­
native sentencing disposition and 
addresses some of the underlying prob­
lems which contribute to so much of the 
crime in our community. 

Ajudge or magistrate might usually im­
pose a fine or consider a term of 
imprisonment in respect to repeat offend­
ers for example, shoplifting, but now the 
Salvos provide The Positive Lifestyle Pro-

gram as a real sentencing alternative. The 
program usually consists of 10 sessions 
which incorporate a commonsense ap­
proach to people's needs and does not 
take a religious tack at all. It promotes self 
esteem and awareness and the individu­
al's rights and obligations in the 
community. Where the victims are retail­
ers in the example of shoplifting, the 
parties are brought together and issues of 
the offence are discussed. With the help of 
the program offenders are less likely to 
reoffend. 

There is though one 
organisation that seems to 

be there picking up the 
slack and that is the 

Salvation Army. 

Major Ted Gray at Dandenong Magis­
trates Court has had some stunning 
results. In the 22 months leading up to 
June 1996, 540 people have passed 
through the program and of these only 22 
have re-offended and 17 of those were in 
the first week. Astounding statistics! -

especially to the court and members of 
the legal profession who are so used to 
seeing individuals coming time and time 
again before the courts for similar of­
fences. This represents an enormous 
saving to the community leaving aside the 
spin-off that 100 of the 540 have left the 
welfare system and have obtained full­
time employment. 

Our community is derogating its re­
sponsibilities to others but it is important 
to note who is picking up the burden and 
ask - how can we lighten it? 

We can help the Salvation Army and 
lighten their burden by making donations 
available to them. Barristers and solicitors 
may request, and members of judiciary 
can direct, that some of the money to be 
paid"into the Court Fund be specifically 
earmarked for the Salvation Army. Indi­
viduals can apply pressure on the 
Government to increase the Government 
and the community's contributions to 
charitable organisations such as the Sal­
vos. These steps are the least that we can 
do as members of the community to ac­
knowledge that we have not totally 
abrogated our responsibility to all the 
members of our community. 

A.B.J. Combes 

Mediation Opportunities 

As a fellow barrister you will be aware of the rapidly expanding 
opportunities to resolve disputes using the mediation process. 
Recently, the courts have used a system of compulsory mediation in an 
attempt to reduce the number of disputes that enter the judicial system. 

Increasingly, the legal profession and others are adopting 
voluntary mediation as the preferred dispute resolution mechanism. The 
significant advantages of voluntary mediation include prompt and 
speedy resolution of the dispute, a satisfactory outcome for both parties 
and lower costs, leaving more money over for legal fees. 

Win Win Mediation Pty Ltd has developed a business package 
that makes mediation a viable business option for practitioners in the 
legal and allied fields. Franchises are now available and we are now 

notifying you to introduce the opportunity with a view to offering you a 
Win Win Mediation franchise. 

As part of your franchise, you will be taught how to do 
mediations and this will make you an accredited* mediator for Win 
Win Mediation. 

If you would like to find out more about how a Win Win 
Mediation franchise can add value to your current practice, then please 
call me on (03) 9563 9845 and we will be pleased to send you out our 
Information Package. 

Raymond Johnstone 
Accredited Victorian Bar Mediator 

*Win Win Mediation accrediarion does not automatically make you an Accredited Victorian Bar Mediator 
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Lawyer's Bookshelf 

Taxation Law in 
Australia (4th edn) 
by Geoffrey Lehmann and Cynthia 
Coleman 
The Law Book Company 1996 
pp. i-xxvi, 1-1417 

Essential Tax 
Legislation (5th edn) 
By Neil Mcleod and John Pass ant 
The Law Book Company 1996 
pp. i-xxxix, 1-714 

THE text by Lehmann and Coleman is 
now in its Fourth Edition. This is an 

encyclopedic reference work which pro­
vides ready access to leading case law, 
statutory references, income tax rulings 
and accounting standards. The complex 
and ever expanding nature of the subject 
matter has required the authors to firstly, 
divide the work into 10 main topics and an 
introduction and then, to commence each 
separate topic with a contents index. This 
organisation, along with the cumulative 
index over 60 pages and the substantial 
case, ruling and statute tables at the com­
mencement of the work mean that the 
book is of immense value to all practition­
ers. 

The book confronts its subject matter 
on both a theoretical and a practical basis. 
Intellectually challenging High Court de­
cisions interpreting the law are explained 
simply and easily in their effect on the 
general application of various provisions. I 
was particularly impressed by the chapter 
on "decision making" an everyman's guide 
to dealing with the Tax Office, the Com­
missioner, the Tribunal and the Court 
hierarchy involved in the application and 
interpretation of taxation law. 

Taxation Law In Australia is recom­
mended to all practitioners. It is 
invaluable to have in one's library such a 
general reference work which is updated 
every three or four years and which af­
fects most areas of legal practice. 

Essential Tax Legislation appears to 
be published by the Law Book Company 
as an accompanying volume to the general 
text, Taxation Law In Australia. It con­
tains extracts from the taxation legislation 
more likely to be used or referred to by 
students and practitioners. 

The benefit of such a reduced statu­
tory reference book is that it slims the 
four or five volumes of legislation into a 

single volume. In a general commercial 
practice such a reference work can pro­
vide quick and easy access to the main 
sections of the taxation legislation. It 
might also mean that you won't be carry­
ing four or five volumes to and from court 
or home. 

There is a significant drawback in this 
collection of statutory extracts. The edi­
tors of the work have seen fit to add 
section headings, section numbers and 
wlderlining. In particular, the underlining 
of words purports to identify: "the core 
sense of each section". 

Such editorial additions may well mean 
that the work is of little value to Barristers 
who might want the legislation to hand up 
to judges. Some may think that the under­
lining of statutes to import emphasis 
really interferes with the more acceptable 
guides to statutory interpretation [case 
law and/or S.15AB of the Acts Interpreta­
tion Act 1901 (Cth)]. It reminds me of 
trying to write an essay on an English text 
in HSC when the text had previously been 
"marked up" by an older brother or sister. 

Sam Horgan 

Minority Shareholders' 
Remedies 
by Elizabeth Boros 
Clarendon Press, Oxford 
pp. i-xlv, 1-340 (including index) 
$95.00 

DR. Boros has written an important 
book on a problem that arises in rela­

tion to public companies and small 
proprietary companies. 

The author has usefully divided the 
tables of cases into various countries, for 
example United Kingdom, South Africa 
and the like. Dr. Boros has separated her 
examination into four sections: The Prob­
lem, Prevention, Remedy and Conclusion. 
She considers both publicly listed compa­
nies and private companies. The type of 
complaints that she considers range from 
a disregard of rights by the dominant 
shareholders that are either granted by 
statute or by the articles, negligent and 
inefficient management through to the 
compulsory acquisition of shares or other 
rights . 

Dr. Boros emphasises the role that is 
played by institutional investors in influ­
encing the company, whether solely or 
together with other institutional investors. 
Whilst that role may be beneficial, it may 
also operate detrimentally to private 
smaller investors who do not have suffi­
cient holding to ensure a measure of 
influence. She points out that the institu­
tional investor may have available lines of 
communication that are not available to 
the private shareholder. The author pro­
vides tables which show in Britain the 
rapid increase in the percentage of shares 
held by institutions. The percentage 
change is not as rapid in Australia. When 
examining the continuing obligation of 
disclosure, Dr. Boros examines and con­
trasts the UK Listing Rules (the "Yellow 
Book") with the recommendations of the 
Cadbury Report and our ASX Listing 
Rules. 

Dr. Boros deals with the problems that 
face shareholders of private companies, 
by considering what she describes as self 
help and the more traditional remedies 
through the courts. By self help, she dis-
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cusses how shareholders might seek to 
protect themselves through the compa­
ny's articles and shareholder agreements. 
She refers to both the UK legislative provi­
sions as well as to the Corporations Law. 
Aside from reference to the various au­
thorities, what is most useful is that the 
author provides reference to various jour­
nal articles that have been written. The 
author observes that shareholders' agree­
ments may be invalid if the agreement 
conflicts with statute, not only directly 
contravening provisions of an Act but 
where it may be against the policy of the 
Act. For instance, a contract not to alter 
the articles may be invalid or unenforce­
able. 

Part 3 of the book is concerned with 
remedies that are available. The history of 
the remedies are traced and Dr. Boros 
makes the point the statutory remedy was 
limited by the winding up provisions on 
the just equitable ground, so that a prac­
tice developed of adjourning the case 
before making a winding up order, to en­
able the parties to reach an agreement 
amongst themselves. In her analysis she 
contrasts the English provisions to that 
found in the Corporations Law and under­
takes an analysis of what is contained in 
the concept of objective unfairness 
"judged by the departure from legitimate 
expectations" of the members. Those ex­
pectations are to be contrasted between a 
universal expectation and a personal ex­
pectation, the latter being confined to a 
quasi partnership relationship. 

For those whose practices are con­
cerned with commercial law and, in 
particular, shareholders' rights, this work 
is an important addition to one's library. 
Dr. Boros has discussed the authorities 
with clarity and her conclusions point the 
way to the development of law in this area. 

John V. Kaufman 

Memoirs of a Barrister 
and Judge 
by Eric E. Hewitt Q.C. 
Viridia Books 
pp.l-118 
$19.95 

ERIC Hewitt, who retired as a judge of 
the County Court of Victoria on 3 No­

vember 1989 has written memoirs which 
are partly autobiographical, partly anec­
dotal and which give an insight not only 
into his life as a young barrister, Q.C. and 
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judge but, in passing, cast many of those 
who walked the legal stage over the four 
decades inunediately following World War 
II in a fresh and interesting light. 

It is not a book with which to sit down 
for a long and leisurely read. It is a book 
for "dipping into" on a quiet afternoon. It 
is also a book of translucent honesty. 

Where the author believes that he has 
been right or that a decision of his has 
been vindicated, he does not hesitate to 
say so. Equally he has no hesitation recog­
nising and acknowledging his own human 
foibles where they arise. 

It is a book I recommend both to those 
who knew Eric Hewitt in his prime and to 
those who have come more recently to the 
Bar. 

Older readers will enjoy the oppor­
tunity to re-visit old friends and 
acquaintances as they appear throughout 
the book. Younger readers will be pro­
vided with intriguing glimpses of a past 
era. 

Gerard Nash 

Mabo: What the High 
Court Said 
by Peter Butt and R. Eggleston 
The Federation Press 1993 

Essays on the Mabo 
Decision 
The Law Book Company 1993 

Lawyers in the Alice: 
Aboriginals and 
Whitefella's Law 
by Jon Faine 
The Federation Press 1993 

W HAT would it have been like for an 
. indigenous Australian to make a 

claim for native title in the 1980s. I guess 
that it was like lining up on the football 
field to find the crowd against you, the 
umpires against you and the time-keeper 
sound asleep. And the ground itself was 
clearly the property of everybody but you. 

Whether or not the imbalance has been 
significantly affected by the Mabo deci­
sion and the subsequent passing of the 

Native Title Act remains a moot question. 
However it is beyond doubt that the High 
Court bravely trod where more timid, and 
less inspired, legislators had feared to 
go. By now the word "Mabo" has entered 
the mainstream Australian vocabulary 
although in some places it is spoken with 
respect, while in others it rolls less easily 
off the tongue. 

Any person wanting to gain an insight 
into the Court's decision should turn to 
Mabo: What the Court Said by Peter Butt 
and Robert Eggleston. Do not reach for 
your highlighting pen for you will soon re­
alise that nearly every line on nearly every 
page will be glowing. It is concisely writ­
ten and easy to read. There is no 
commentary but any reader must inevita­
bly gain a practical knowledge of native 
title. Importantly, the differing views of 
the judges are highlighted in a fashion that 
is significantly easier to comprehend than 
by reading the official judgment. 

For those seeking a more academic 
consideration of the broader issues then 
the Law Book Company's Essays on the 
Mabo Decision is a very useful starting 
point. The contributors include key play­
ers in the field of native title such as 
Robert Blowes, Garth Neittheim and Rich­
ard Bartlett. Its chapters raise issues 
concerning the Mabo decision, the Racial 
Discrimination Act and the role of govern­
ment. For the uninitiated it is not always 
easy going but there is at least one impres­
sive picture. The book's striking cover 
depicts a red sand dune somewhat remi­
niscent of the country claimed recently by 
the Martu people of the Gibson Desert. 
Their claim covers 219,400 square kilome­
tres of vacant crown land and National 
Park - all of it desert. 

The sand dune is significant. The pic­
ture leaves little room to wonder why 
people like the Martu have great difficulty 
accessing sound and consistent legal ad­
vice. The lot of a native title lawyer is not 
always a happy one. But inspiration is at 
hand. Jon Faine has written a book enti­
tled Lawyers in the Alice: Aboriginals 
and Whitefella's Law. While the book 
gives real life accounts of the involvement 
of lawyers in the legal issues that confront 
Aboriginal people, it could also pass for a 
resume of a sizeable section of Victoria's 
Supreme Court Bench. Their Honours 
Geoff Eames, Frank Vincent and John 
Coldrey feature prominently. This is con­
sistent with the role that they, and other 
Victorian lawyers, have played in advanc­
ing the cause of Aboriginal legal rights. 

Graham B. Powell 



Retreat from Injustice: 
Human Rights in 
Australian Law 
by Nick O'Neill and Robin Handley 
pp. i-xxviii, 1-508 
Price: $55.00 (soft cover) 

RETREAT from Injustice is a major 
-Australian study of the sources and 

application of human rights laws in this 
country. The book's title is a reference to 
the belated development and acknowledg­
ment over the last two decades of 
legislative and judicial means to assert, 
enforce and protect people's rights. 

This is a detailed work which covers al­
most all key aspects of Australian human 
rights. The introductory chapter com­
prises an historical overview of the 
concept of human rights, from the natural 
law philosophies of the ancient Greek 
scholars to the international organisations 
of the twentieth century. 

The next three chapters focus on the 
Australian Constitution as both a direct 
and indirect source of human rights law. 
Chapter 3 examines the explicit human 
rights which are contained in the Consti­
tution, like the guarantee of trial by jury, 
the free movement between States and 
the freedom of religion. Chapter 4 is con­
cerned with the implied constitutional 
limitations on the legislative powers of the 
Commonwealth Parliament, and the asso­
ciated notions of the doctrine of 
fundamental rights and silent constitu­
tional principles. 

Chapter 5 reviews the role of the com­
mon law as both a protector and denyer of 
human rights. Chapter 6 examines the in­
stitutions and mechanisms which exist in 
Australia for the protection and enforce­
ment of human rights, in particular the 
Human Rights and Equal Opportunity 
Commission and the increasingly active 
role assumed by the High Court in striking 
out legislation which affect fundamental 
rights. In chapter 7 the protection of hu­
man rights on the international level is 
considered. The crucial role of the United 
Nations, and that of UNESCO and the In­
ternational Labour Organisation, are the 
focus of this chapter. 

Chapters 8 to 13 concern various civil 
and political human rights. The rights to 
liberty and security of the person, the 
rights of an accused to a fair trial, the 
treatment of persons in custody, freedom 
of peaceful assembly, freedom of associa­
tion and freedom of speech are all given 
detailed treatment. 

The following seven chapters explain 
Australia's laws in relation to various is­
sues which may concern or affect a 
person's rights, including censorship 
(chapter 14), contempt of court (chapter 
15), defamation (chapter 16) and dis­
crimination (chapters 17-19). 

Chapters 21 to 24 deal with human 
rights in relation to Aboriginal and Is­
lander people, while the final chapter is 

devoted to the rights of immigrants and 
refugees. 

RetreatfromInjustice is an extremely 
impressive academic study. The authors 
are to be commended for managing to 
cover such a wide range of contemporary 
topics in such a clear and thorough man­
ner. 

Anna Ziaras 

Conference Update 
1. 6-9 October 1996: Darwin. Law Asia 

Energy Section Eighth Biennial Con­
ference. 

2. (a) 11-13 November 1996: Vienna. 
Seminar on Successful Use of 
the FIDIC Contract Conditions 
in International Construction 
Projects. 

(b) 2-5 December 1996: London. 
Seminar on Liability and Dam­
ages in International Commercial 
Contracts. 

(c) 9-12 March 1997: Reading, 
England. Seminar on European 
Banking and Financial Law. 

(d) 9-12 March 1997: Reading, 
England. Seminar on Banking 
Fraud and Crime. 

Contact The Study Group for Interna­
tional Commercial Contracts, London 
SW152. Fax +44(0) 1817857649. 

3. (a) 17-19 October 1996: Berlin. 
Human Rights Seminar. 

(b) 20-25 October 1996: Berlin. 
IBA 26th Biennial Conference. 

(c) 20-25 October 1996: Singa­
pore. Financial Law Seminar. 

(d) 26 December 1996: Greece. 
IBAlCCBE Conference. 

In respect of all these conferences con­
tact International Bar Association, 2 
Harewood Place, Hanover Square, Lon­
don. 
4. 15-16 October 1996: Hong Kong. 

Professional Training on Practical Is­
sues in Maritime Law. Contact Inside 
Asia Consultancy Ltd (Hong Kong). 
Fax: 852 25301089, Tel: 852 
2869851l. 

5. 17-20 October: Noosa Heads. Aus­
tralian Plaintiff Lawyers' Association 
Annual Conference. Contact John 
Peacock. Tel: (02) 99048200, Fax: 
(02) 94118585. 

6. 19 October 1996: Melbourne. Aus­
tralian Advocacy Institute Workshop. 

Forms available from Barristers' 
Clerks. 

7. 27-30 October: Salsburg. Interna­
tional Licensing and Competition Law 
Conference. Contact Centre for Inter­
national Legal Studies, Salsburg, 
Austria. Tel: (662) 435200. Fax: (662) 
432628. 

8. 30 October-l November 1996: 
Singapore. Conferences on Interna­
tional Law. Contact The Conference 
Secretariat, I-AIR DMC Pte. Ltd., Sin­
gapore. Tel: (65) 336 8855, Fax (65) 
3363613. 

9. 7-9 November 1996: Gold Coast. 
Stamp Duties Symposium. Contact 
IBC Conferences. Tel: (02) 93193755, 
Fax: (02) 9699 390l. 

10. 26-28 February 1997: Gold Coast. 
Superannuation 1997. Contact Dianne 
Rooney, Tel: 9602 3111, Fax: 9670 
3242. 

Too.d. Q . c:.. . ~ ~o$Q.s tlJ. 
0- a.~~':c.\..I,\t .. ~r~~S. W\ 
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Legal Services to be Included 
in ABS Survey of Business 
Services Organisations 

As part of the Australian Bureau of 
Statistics (ABS) ongoing program 
of service industries surveys, ques­

tionnaires are being despatched in late 
August to organisations in the business 
services sector. These include legal serv­
ices, accounting services, computing 
services, real estate services and consult­
ing engineering services. 

The questionnaires will seek informa­
tion for the 1995/95 financial year, with 
results from the survey being available in 
mid 1997. The ABS has worked closely 
with organisations in the above mentioned 

fields regarding the detailed content and 
design of the survey. Information col­
lected will provide a picture of the 
contribution the sector makes to the 
economy and will be a valuable resource 
for planning, policy formulation and deci­
sion-making. 

The survey will seek a breakdown of 
gross income, expenses, assets, liabilities, 
capital expenditure and disposal of assets 
which are all readily available from annual 
reports and audited accounts. Additional 
questions on employment and transac­
tions with non-residents will also be 

Lawyers Admission Handbook 
Third Edition - July 1996 

The Lawyer's Admission Handbook 
contains information on the imple­

mentation of the Mutual Recognition 
Scheme and the adoption of the Uniform 
Admission Rules throughout Australia. It 
is not a step-by-step guide to admission in 
another jurisdiction, but does provide 
considerable practical information about 
the current state of play in each of the 
eight Australian jurisdictions. The hand­
book includes three tables which outline 
the implementation of the Mutual Recog­
nition Scheme and the Uniform Admission 
Rules throughout Australia, and compares 
the current admission rules in each juris­
diction with the proposed Uniform 
Admission Rules. It also outlines the re­
quirements for admission in each of the 
jurisdictions, as well as a copy of the Uni­
form Admission Rules. 

UnijormAdmission in Australia is a 
companion handbook ($25), which con­
tains the two reports of the Consultative 
Corrunittee of State & Territorial Law Ad­
mitting Authorities. 
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The Lawyer's Admission Handbook 
is $20.00 each (plus $2.50 surface postage 
overseas) or $15.00 where an order offive 
or more copies is placed. 

To order please contact: 
Centre for Legal Education, 
GPO Box 232, Sydney NSW 2001, 
Australia. 
Tel: [51] (02) 9221 3599 
Fax: [51] (02) 9221 5280 
E-mail: cle@fl.asn.au 
[DX 984 Sydney] 

New Sentencing Option 

I na spirit of co-operation we are only too 
pleased to offer the following sugges­

tion to the Victorian Parliamentary Law 
Reform Corrunittee should they be seek­
ing to expand the range of sentencing 
orders available to the courts contained in 
section 7 of the Sentencing Act 1991. 

asked. As with all ABS surveys the infor­
mation provided will remain strictly 
confidential to the ABS and will only be 
released in aggregate form. 

If you would like further information 
about the Business Services Survey please 
contact Kathleen Horgan on (03) 9515 
7542 or toll free on 1800 578 770, or write 
to the following address: 

Service Industries Surveys Section 
GPO Box 2795Y 
Melbourne, Vic 3001 

Computer hacker/cyber-criminal Kevin 
Mitnick was arrested in early 1995 in 
Raleigh, North Carolina after being 
tracked down by one of his victims, 
Tsutamu Shimomura, a computer scien­
tist from the San Diego Supercomputer 
Centre. It was Mitnick's third bust arising 
from his enthusiastic use of other people's 
computers. 

What to do with young Kevin? His law­
yer, John Yzurdiaga throws up his hands, 
sincerely baffled - no-one was harmed 
physically, nothing was sold, nobody prof­
ited - what is a suitable punishment? 
Even his victim Shimomura thinks that a 
protracted jail sentence is, as Shimomura 
puts it, not an elegant solution. 

Perhaps an elegant solution is that pro­
vided by Richard Sherman, the brash 
opinionated lawyer for one of Mitnick's co­
offenders in an early 1980s computer 
prank: 
"You know what they should do to Kevin 
Mitnick? Kevin Mitnick should have his pants 
taken down for six months so everyone can see 

/ what a little weenie he has." 

Hafner and Markoff, Cyberpunk: 
Outlaws and Hackers on the Computer 

Frontier (1995) 353; Hafner, "Kevin 
Mitnick, Unplugged", (August 1995) 124 

(2) Esquire 80 at 88. 




