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On 28th September the legal profession paid
high tribute to Mr Justice Smith upon hs
reti;cment as a Judge of the Supreme Court
The profession has lost from the Bench a
good friend, the Supreme Court has lost an
outstanding Judge and the community has
lost a sirong and sympalhetic protector An
aiticle iy fusssue refers to soime of the
great achvevemernits of his caieer

The Bar learnt with pleasure thal Mr Justice
Sniuth is t0 be appeinted the first Comimis
siong of the Law Reform Cornmission The
community witl bereis greatly from the
application of tiss deep know'edge of the
law, n:s energy and ins realistic progressive
approach te the refoim of the taw  The
Bar nores withi satisiaction iriat one of the
first tasks of tee Law Reform Commission
will e To consider ways 7 overcoming
delays in the couris  The Bar Councd
torwarded to the Vicoorsen Gove: nment
an: the Judges irs resolution of 31st May
1972:- That the Bai Counc join with

the Law Instituie Council 10 welcoimning the
policy of the Vicioidian Governmens 1o
astablich a Law Reform Commission and in
recommending 1o the Governmens and

10 ihe Juriges that the Law Reform
Commission or the Victoria Law Foun
dation imtiate an early and cumiptensnsive
nquity into the pracucabilivy of new
procedues reducing the cost and delays

of litigation without reducing the preseri
Lrgh stendards of ihe Courts

The Bai is particuiarly pleased that the
riace of My Justice Smitn on ti:e Berich
has been talken vy .18 disiingusshed forimer
Chairman, Mr Justice Harris  He was
Cnacman of the Bar dusmg a period of
change wirhout precedent in its histoiy
Unde« ins chatrmanship the Bar introduced
112 Youny Barristers” Commuittee, incieasert
teprescatation of young hariisters on e

Bar Counai, extensively appointed volunieers

1o Bar Comimitiges, relaxed the nufes which
mectudad baristars fror spealanyg in pubiic,
alfered 1he ruies to enable barvisies fo
pariscipate fully m legal ard services and
took a lead in the inirration of substantial
lavw reforms  Just before the end of hs
te-m of office the Bar Council adopted a
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recommendation to which he was a party,
wh:ch recommended the introduction of
a comwurehensive new system of Bar admin
istration During this tirne the Victorian
Ba: News was developed .0 keep barristers
informed of the actions and policies of the
Bar Knowiedge of the affairs of the Bar
ang the opportunity of taking part in Car
decisions extended morg widely amongst
members of the Bar over trus period than

ever before One ol bis ‘rai.ecricvements as
Cnairman was Lhe cementing of uie excetlent

reletions which now exist between the Bas
and the Law Insutute

The Bar has cause for pside in the achieve
mens of My . usiice Smith and My Justice
Hatiig

[t v . Sine v

& o

On 19th Sepiember 1973 the Bar Counci
adopted and decided o rmizerrent e
recominendations of a committee which
had made a thorough study of the acman
istration of the Bar Council, The Com
ciits, Yeung, (& C {Chairman], Hatns,

Q ¢, McGarvie, 5.C. Hansen and Hearey
recommended fundamental improvemenits
i administiation  On 4th Qctoher the
Bar Cnunc! adopted a compiehensive
system “o 'mioiament the tecommend
ations

i liiiat

A secretarini consisting of tie Chawrman,
Vice Dhairnan, Secretary, Assistant
Secretary, Registrar and Adrminisicetiva
Qificer atrends to all new Husiress as 't
arsses New matters are refeired disectly
tathe apniopiiate commniee o ofhee
for *eport ov action  The secrefaral is
respons:ble for ensuring that the decistons
of the Bar Counct! and 1t 2 Adminis
trative Committees are caried oul

S

il 3 )

The Registrar, Mr Edwards, will be fieed
ot duties in conneciion with barristers’
tenancies and other duties for Barristers’
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Chambers Li1d. This will enable him to devote
sufficient time to the administration of the
affaws of the Bar |t will reduce the undue toad
of adnmisttafion which has been borne by
rmembers of the Bar Council The Registiar, the
Administrative Office: , Miss Brennan, and the
Secretary Typist will concentiate on the admin
istrative work ot 1he Bar A Cienical Assistant
may soon be engageg

It has been decided to engage an Accomimo
dation Officer to dea!l with barristers’ tenancies
and the affairs of Barristers” Chambers I.td
The Caretaker, Mr. Brown, will continue to
lock after the care and running of thie buildings

New Administrative Committees

Four administrative comynittees consisting of
members of the Bat Council now operate
immediately below the Bar Council These
are the executive Commistree, the Ethics
Committee, the Law Reform Committee
{which covers also teyal Aid and Legal Edu
cation) and the General Committee They are
entitled at their discretion erther to act on
pehaif of the Bar Council at to recommend
act:on to the Bar Counc:t. Stanaing and
special committees ano Bar appointees to out
side bodies will each repoii to one of the
administiative committees The Chairman and
Vice-Chairman of the Bar Councid will be
members of the Three administiative commitiees
other than the Ethics Committee

Representing the Bar at Social Funetions

In the past the Chairman, in addition to an
enormous wosl ioad of adminisiration, has
been the wnvited Ba: »epresentaiive al an ever
expanging number of dinners and social
functions given by organisations ouiside the
Bar To eass the burden on the Chairman,
the Vice-Cha'rman or another memie: of tne
Bar Councit arranged by nim will usuatly
represent the Bar at outside social functions.

Experimental Peried

The new system of admnistration has been
introduced for a trial period to May 1974
Undae: the scheme 1105t of the countless
administrative decisions which need to be
made in the ordinary life of the Bar are made
by the four aaministrative committees and
the boatd of direciors of Barristers” Chambers
Ltd usually on the recomrendation of a
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standing or special committee. The Bar
Council has sufficient time to consider and
debate fully the important questions of
basic Bar policy which abound in these
chang:ng times Usually 11 has the advantage
of a recommandat:on on the quezton fiom
one of ihe admuistrative con mettees, the
di ectors of tne company or .ne Young
Barriste:s” Commurttee By having mos: of
the routine admimistration done by ti¢ Bar
<{3ff 1ts burden 15 «n eifect borne by the
Ba. as & whole through the' subscriptions
nstead of being placed on the shoulders of
thie members of the Bar Councit holdng
the various offices. Undec the new system.
the Chairrran, Vice-Chairman, Treasurer
Secretary and othe: officers should he

able to devote most of their time to the
important duties of their offices and less
time to act:ng as unpaid clerical assistants.

Volunteers

In response io the invitai-on foi volunreers
moie than fifty counsei offered 10 serve on
Bar cormmittees os as representatives of the
Bar on ouiside booes In making aproint
ments to standing cornrrottees the Bar
Councd has in most cases appornted
volunteers fram the Bar w it one member
of the Bar Councit to keeg contact between
the Bar Councit and the committee. The
names of volunteers not vet aprointed to a
comrittee have heen bisted for appointment
to one of the many special commitiees
which are appotntea U ing the year to
consider garticular questions as they a«ise

JOINT STATEMENT ON THE MABKING

OF BRIEFS AND THE PAYMENT OF
COUNSELS' FEES

On the recommendation of the Jomt
Standing Committee on Feas and Casts
the Victorian Ba: Counc'| and the Counci
of the Law [nstitute of Victo-ia have each
adopted and now make the following joint
statement to operate froms 1st January,
1974:—

Briefs to Appear on Trial in the Supreme
Court in Personal Injury cases and Matri
monial Causes and in County Court and
Workers” Compensation Board Cases

1 In the absence of agreement upon a
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differeni. fee before or upon acceptance
of a brief to appear on trial. the fee
payable to counsel in personal injuries
cases o matt.-monia! causes in the
Supreme Coutt is tre standard minimum
fee for the time being recommended.by
the Bar Counc!! fos the brief.

2. In the absence of agreemient upon a
different fee before or upon acceptance
of a brief to aprear on triat, the fee pay-
ahle to counsel in County Court and
Workers” Comoensat:on Boatd cases 1§
the scale fee for the brief appropriate to
the amount ciatmed in the act:on

3 Counsei may agree upon a fee for a biief
to appear on trial in tne County Court.
o ti.e Workers” Compensation Board
wnich s less than the scale fee for the
brief appropriate to the amouni ciarmed
50 fong as the agreed fee bears ieasonable
relat-onship 1o the amount which mignht
1easonably be expected 10 be recovered
n fhe acton.

Briefs te Appear on Trial in the Supreime
Court in cases other than Personal Injury
Cases ¢r Matrimonial Causes

4. In the absence of agreemeni upon a
dsfferent fee before os ugon accepiance
of a hiief 10 eppear on tral in the
Suprenie Court In a case other than a
personal injury case or a matryionial
cause the fee payabie 10 counsei ‘s the
fee which counsel o7 s clerk marks
on ine bief 50 fong as that Tee s
reasoriable for tral counsel and 15 'n
accordance vuith tre practice of the Bar.

Ali Briefs to Appear on Trial

5 Subject to any statutory provision to trie
contrary, wrierg therqe 1§ agreemens or:
tre fee for a bief to appear on trial the
fee t0 oe palG to counsel by the solicitor
1s trat fee notwithstanding that +t may
be kigher oc fower than the standasd
minimum fee for the t:me being
recommended by the Bar Councii for
the brief in the Supreme Court ot than
trie scale fee in the County Court o
Workers® Compensation Board
appropriate to thie amount claimed in
the action
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6. If no fee is marked by the solicitor on a
brief to appear on trial counsel is entitled
and under a duty to mark the fee on the
brief before appearing in the proceedings.

7 The special circumstances of the litigation
may be such that the marking of a fee
on the brief to appear on trial may be
inpracticable, in whieh case an agreement
should be made, before or upon accept-
ance of the brief as to the fees to be paig
It is preferable that the agreement be
reduced to writing and a copy ket by
each paity to it. In such cases, in the
absence of agreement upon the fees 1o
be para. the fees payable are the iees
charged by counsel so {ong as those fees
are 1easonable for thay counsel and in
accordance with the practice of the Bar

8. It is always proger for a solcitor before
the brief is delivered to mark a fee on a
bief to appear on triai  Thes gives counsel
the opportunity of deciining to accept
the briei a1 the fee marked If he accepts
the brief the liability of the soliciior is
clearty def'ned ang the possibihity of
tater differences regard:ng the fees
payable to counsel is reduced to a rmuni
mum

Payment of Counsels” Fees

9 Counsef ave entitled to prompt payment
of their tees and it is the duty of
solicitors to avoid delay o« procrast
inatiort in paying counsel’s fees In tna
absence of an arrangement 1o the con-
trary belween the solicitor and cotnsel
o: s clerk, counsels’ fees «n a'l matters
should be paid within 90 days of the
rendering of the vouctier for fees

NOTE BY THE EDITORS ON THE

OPERATION OF THE JOINT

STATEMENT.

After extensive discussions the Joint
Standing Committee on Fees and Costs

{on which the Bar representatives were
McGarvie, Q C., Walsh and Sher) recom-
mended the joint staternent to the two
Councils and both have acopted it The
substance of the statement proposed by

the Joint Standing Committee was set out

in the March issue of Victorian Bar Newsp.13
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The joint statement partly replaces that of
December 1962 (Law Institute Journal, Vol
36, p. 517). The new joint staternent,
recognises that, while counsels’ fees may be
negotiated at higher or lower levels, the Bar
Council hias recommended as standard
m:nimum fees, fees which it considered were
reasonable and proper in normal cases it
aiso adopts the principte tollowed by the Bar
of New South Wales since June 1972 which
recognizes that where a scale of fees is pre-
scribed it is proper for counsel to mark a fee
which is appropriate to the amount which
might reasonably be exgected to be recovered
in the action. This amount will often be less
than the amount claimed in the action. in
these guestions counsel is free to make his
own decision on the matter subject only ¢
the general rule against touting.

Because cases in the Supreme Court other
than personal injury cases and matrimon:al
causes vary greatly amongst themselves in the
agegree of difficulty and responsibility
involved, they have been treated separately

tn the Supreme Court in personal -ngunés
cases and matrimonial causes, uniess there is
an agreed fee, the fee payable is the standard
minimum fee prescribed for sitks and jun:ors
respectively  Counsel desiring to charge a fee
which ts more than the standard minimuns
fee should therefore ensure that the higher
fee is agreed between his clerk and the
solicitor before or on accewtance of the briet.
As standard minimuim fees are recommendea
anly for Melkouine cases and ¢o not apply
to circult cases thie joint statement does not
atfect the existhing practice for circuit cases

In the Supreme Coury in cases other than
personal injury cases or matrumonial causes,
unless there 15 an agreed fee, the fee payable
is the Yee marked by counse! sG long as it 1s
reasonable for that counsel and 1n accordance
with the gractice of the Bar. If, foir axampie.
a puriior counsel charged the same fe¢ as
senior counsel with wham he appeared, that
fee would not be in accordance with the
practice of the Bar.

In Courty Court and Workers” Compensat:on
Roard casss, unless there is an agreed fee,

the fee payabile is the scale fee for the brief
appropriate to the amount claimed in the action
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A solicitor desiring that the fee be one
which 1s less than the fee appropriate to
the amount cla:med in the action should
therefore ensure that the lower fee is
agreed with counsel or his clerk hefore
or on acceptance of the brief.

The joint statement recognises the duty

of counse! as a member of the Bar to have
2 fee marked on his brief before ne appears
in the proceedings in the usuaf case. 1t also
recognises that in special casas the remun-
eration of counse! by a brief fee and
iefreshers and the marking of a fee on the
brief is inappropriate In these cases, such
as cases before the Comimonwealth
Concitiation and Arbitration Cornmission,
1t is desirable that there be a special
agreement before or on acceptance of

the brief as to the fees 1o be paid In

the absence of agreement upon fees the
fee payable is the fee charged by counsel
so lony as it is reasonable for that counsgel
and in accordance with the practice of the
Bar

The effect of the joint statement will be

to encourage agreements upon fees, which

in practice reduces to a minimum, dfferences
regarding fees payabkle to counsel it
acknowiedges that if a fee is agreed, that is
the fee to be paid

The joint statement does not in any way
alter the position which is, and remains,
that il 15 improper conduct for counse! to
ayree on a contingent fee 1o vary according
to the amount recovered or 1o wait unti
the arnount recovered is known and then
mark a fee based on that amount

The joint statement does not cover faes
payable on briefs other than briefs to
appear on trial before the Suprere Court,
the Ceunty Court and the Workers®
Compensation Board The fees payable on
trial priefs in other coutts and fees in inter
locutory proceedings and briefs to advise
or draw o1 setile documents and the pio
cedures for the recovery of overdua fees
wiil he considered hy the Joint Standing
Committee on Fees and Coste, on which
te Bar represematives a-e now Fullagar, Q C
Walsh and Sher
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The joint statement restates the existing
position which covers all fees — that in the
absence of an arrangement to the contrary
counsels’ fees in afi matters should be

paid within 90 days of the 1endering of
the voucher for fees.

LETTERS TO THE PRESS AND
ARTICLES.

At its meeting on 18th October 1973, the
Bar Council adopted the following rule:

1 Subject to the general prohibition
against touting a barrister may
contribute an article or write a
ierie: for publication on a legal or
non-legal subject and may, in so
doing —

(a) be identified by name;

(b) include the description
“barrister'’ or "‘Barrister-
atdaw’;

provided, however, that a barrister

may not, without the permission of

the Ethics Committee, write for
publication or cause or permit to be
published, any particular of —

(i} his life, practice or earnings at
the Bar; or

(ii)  any matters in which he has
been engaged as counsel, unless,
he can do so without disclosing
information imparted to him
in confidence and still confid-
ential, and without giving
publicity either to his own
appearance in the matter or
the part which he played in it.

2 |f the Bar Council is of the opinion
that the publication or the repeated
oublication of articles or letiers by a
barrister constitutes advertising or
touting, it may, after cailing on the
barrister concerned to show cause, and
hearing him in relation thereto, direct
that such barrister shail not publish
under nis own name any article or letter
on a legal or non-legal subject for such
period as the Council thinks fit, without
the permission of the Bar Cou n'cillwhich
shali have absolute discretion to withhold
such permission or to grant it with or
without such conditions as it thinks fit.
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The Bar Council may rescind or vary any
such direction upon such terms (if any) as
it thinks fit.

COURAGE IN THE NEW PRCFESSIGN
OF INDONESIA

“There is no countty in the area, including
my own, which meets the high standards
which the objectives of Lawasia seek to
achieve for the legal systems of its member
countries’””. said Professor Hal Wootten,
Q.C. at the closing ceremony of the Third
Lawasia Conference in Jakarta in July,

He said that it was often suggesied that
Lawasia as an organization should inter
vene to seek a change in some undesirable
aspect of the legal system of a Lawasia
country. "Although this may be
oacasionally necessary”’, he said “'it is
usually the best policy to rely on the

hard work and courageous stands of the
legal profession in that country to bring
about the change’

Delegates attending the conference were
impressed by the hard work and coura-
geous stands being taken by the Indonesian
legal profession. This is demonstrated by
the way in which it stands for and provides
legal assistance for the poor of that country
Delegates came to realise during the
tonference that in a country where there is
a paucity of operative democratic
institutions it falls 1o the lawyers to speak
for the people who are poor or oppressed
or victimised. It is the lawyers who can
encourage and assist them to rely on their
legal rights and to turn to the courts for
protection.

At the opening ceremony of the conference
the President of Indonesia, President
Suharto, said “‘Indonesia being a country
based on faw and not on mere power — as
categorically stated in our constitution —

i therefore welcome with pleasure the fact
that indonesia has been seiected as a
meeting ground to discuss various law
problems’” In a speech to the People’s
Consultative Assembly on 12th March
1973, the President said “The task of the
legal institution is to defend (on free of
charge basis) poor and nelpless people in
the extraordinary militaty court and in
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the District Court. In this sensé the import-
ance of the lawyers task in a judicial process
has been realised”

i1 15 to the credit of Indonesia that the
President exgresses support for the law and

for legal aid. Delegates at the conference
became aware of some differences between
stated policy and practice. It was seen that

the indonesian lega! profession in the provision
of legal aid faces unique impediments and
discouragement

When Lawasia decided that legal aid was to be
one of the subjects at the conference, Mr. A.
Buyung Nasution, a prominent young member
of the Bar, a leader in the development of
legal aid in Jakarta, and the Director of the
Institute of Legal Aid run by the Indonesian
Bar Association tn Jakarta was asked to pre-
pare a paper. He was also appointed to chair
the sessions on legal aid at the conference. As
he is also Indonesia’s representative director
on the International Legal Aid Association
his choice was natural. The paper was prepared
and the conference drew near. Then various
people in Jakarta became aware that it was
the will of a powerful figure in the Indonesian
administration that Buyung Nasution should
neither present his paper, nor chair the con-
ference sessions on legal aid The will of this
man is not lightly to be disregarded in Jakarta.
So the invitation to chair the sessions and
present the paper was withdrawn and other
arrangements were made. The other paper
wiiter  on legal aid in Indonesia, a professor,
whose paper dealt mainly with legal aid pro-
vided to the poor under supervision by law
students of his faculty, was appointed chair-
man of the sessions. Nasution was not
prepared to have his paper read at the session
by someone else. unless he would be free
without restriction to comment upon 4 As
this assurance was not forthcoming he with-
drew his paper and did not speak at the
sessions.

Another member of the Bar, the Secretary of
the Legal Aid Institute of the Indonesian Bar
Association, was requested to grepare a
paper. Understandabliy in the circumstances,
whilst stating that legal aid was provided by
this Institute he gave no details of its oper
atior or magnitude. The Chairman was In a
ditficuit position. Aware of the circumstances
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in which he had been substituted as chairman,
the discusston of the Indonesian iegal aid
scheme in the first three conference sessions
was concentrated upon the provision of

legal aid by students. In Indonesian ccurts

a litigant may be represented by another
person whether a qualified lawyer or not.

A number of delegates from other countries
warned of the undesirability of a legal aid
situation in which the rich are represented
by experienced legal practitioners while
the poor are represented by unqualified
students Most delegates from overseas
assumed from what they read in the papers
and heard in the sessions that in Indonesia
the bulk of legal aid to the poor was
provided by students and that the con-
tribution of the legal profession was a
marginal one only.

In the papers and the sessions, disparaging
comments were made about the standards
of the practising profession in Indonesia
and its role in legal aid. It was said of a
proposal that new law graduates should
spend a period in the full time provision

of legal aid, that this would mean that the
poor would be assisted by the eager young
lawyers instead of ‘‘tired professionals’'.
The law students in their court appearances
were said to have proved to be a match

or more than a match for the practising
lawyers. It was also stated that practitioners
who did do legal aid work for the poor
were on occasions offhand, and did nct do
the work well This position was described
as having a first class man providing a
second class service for the poor.

At the end of the third session, many
overseas delegates had formed a poor
impression of the indonesian practising
profession. It appeared that most of the
legal aid was provided by students, that the
practising profession was little interested

in providing lega! aid, and when they did
legal aid work, they did it in a half hearted
manner, falling short of proper professiona!
standards.

On the evening after the third session
there was a reception to delegates by the
Indonesian Foreign Minister, Mr Adam
Malik A lot of discussion took place
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between overseas delegates and members of
the Indonesian practising profession. Here a
totally different picture emerged. |t was
iearnt that the Jakarta institute of the
Indanesian Bar Association under the
directorship of Buyung Nasution employs
fifteen lawyers who are engaged in full time
proviston of legal aid to the poor. It also
provides legal aid through the practising
prafession on a basis similar to that of the
statutory legal aid scheme in Victosia. The
Indonesian Bar Association Institute
receives its resources from funds made
available by the municipality of Jakarta
and private sources, and from the work,
time and advice provided by the legal
piofession in Jakarta. In a year the

Jakarta institute conducts some 3,600
cases, while the particular law students’
scheme which had featured so prominently
in the conference discussions conducts
about 200 cases

At this stage delegates were becoming
aware of the removal of Buyung Nasution
from Chairmanship of the sessions and the
fact that he had not been permitted to
present his previously prepared paper.

The difficulties confronting the Indonesian
professian were becoming known.

The work of the Indonesian legal profession
and its legal aid institute bring it into
frequent conflict with the administration
Delegates learnt of a case where the admin-
istration hag decided to builda V.1 P.
village near the Greatl Stadium in Jakarta.
Peopla living in the area on which the
village was to be located were removed by
the administration without legal right and
without cornpensation Some 200 of the
villagers who had been removed from the
land sought the assistance of Buyung
Nasution He brought an action on their
hehalf in Coutt claiming ccmpensation

and succeeded. The action received
substantial publicity and caused the admin-
istration real embarrassment. Many cases

in which the Legal Aid Institute acts

bring administration disfavour upon the
practising profession. After industrial
disputes, it often happens that a union
leader is charged with being a communist The
legal aid shceme often defends these charges
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When it is successful in defending such a
charge before the courts its problems are
not over. Because the man has been
charged with being a communist there is
often difficulty in having him reinstated
in his previous empiovment. There have
been cases where the legal aid scheme

has then successfully brought an action on
behalf of the man seeking his reinstatement
In other situations the legal profession
acts as an information network. On
occasions lawyers are approached by a
hartowed wife who informs them that
her husband left for work in the morning,
and has not been seen or heard of since.
Through the network of cameraderie
amongst lawyers inquiries reveal that the
man has been arrested by the political
police and is being held at a particular
piace. Although the unfortunate wife

has little ground for hope that she will

see her husband within the near future,

it is a great comfort to her 1o know where
he is and what has happened to him,

All these actvities make the legal pro-
fession unpopular with a rigid adminis-
tration which has not learnt to tolerate
opposifion, A man who provides a
refreshing contrast is the Governor

of Jakarta, Ali Sadakin. His municipality
provides much of the funds which finance
the Jakarta Legal Aid Institute. When
asked why he supported a scheme which
so often opposed his administration in
court, Ali Sadakin once saig | try to

dc my best as Governor to be fair to

the people, but | and my administration
make mistakes | am glad to have these
fellows in the iegal aid scheme to
correct mistakes that are made”.

The Government by decree has prohibited
the Jakarta Institute from providing legal
aid outside the limits of Jakarta, Only a
week or so before the conference the
Indonesian Bar Association has tesolved
to disregaid this decree. Delegates learned
that in other cities legal aid was provided
by the practising profession under
separate legal aid schemes.
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In Jogjkarta the legal profession has its own
legal aid scheme and represents many poor
persons who are on charges. It relies on
information from journalists to know who is
being arrested and who is in need of a

defence. The delegates learnt that it is
government policy. for ,all legal aid outside
Jakarta to be provided by law student systems.

By standing in effect, in the words of Sir Owen
Dixon, ““between the subject and the Crown,
and between the rich and the poor, the
powerful and the weak”, the private profession
in Indonesia has become regarded by some
powerful figures in the administration as an
organization to be resented and deprived of

its influence amongst the prople. Hence the
appargnt desire to downgrade the profession
and its prestige, and to give prominence to

the legal aid provided by law students.

Between the third and the fourth sessions
delegates became aware that members of

the Indonesian legal profession were smarting
with indignation about the statements which
had been made about them in the legal aid
sessions, and about the deliberate attempt
to downgrade them in the eyes of their
professional colleagues from oversea.s It was
their strong desire that delegates from over
seas should be told the real position in
Indonesia before the end of the conference.
A number of overseas delegates resolved to
try to bring this about.

Mr. David Jones, a member of the Council
of the Law Institute of Victoria, had
presented two excellent papers on legal
aid at the conference At the fourth
session on 18th July, he was entitled to
speak shortly on his paper about the
financing of legal aid schemes. When it
came his turn to speak he devoted the
whole of his time to an outline of the
legal aid being provided by the Indonesian
legal profession This was the first occasion
on which many delegates had heard that
there was any worthwhile legal aid being
provided by the profession.

A number of overseas delegates decided to
ask questions designed to obtain more
detail about the legal aid work being done
by the indonesian legal profession and
about the standards of that profession.
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An Australian delegate obtained the call
and went to the microphone to ask a
question about the financing of legal aid
provided by the practising profession.

He commenced by stating that he wished
to make an apology to the conference
hosts, the Indonesian legal profession.
He expressed his respectful agreement
with the wise words of the President
quoted above as to the desirability of
legal aid. He acknowledged that there
had been reference in the papers to the
fact that legal aid was provided free of
charge to people who were poor and helpless
by the Indonesian legal profession. He'.
recalled the disparaging remarks which
had been thade about the Indonesian
legal profession and said that he had
gained the impression that the practising
profession of Indonesia did little by way
of legal aid and that what it did was done
badly Having real all the papers, and
been present at all the sessions, his
impression was that most lega! aid was
provided by students, he said. He had
been surprised by the reference 1o

“tired p ofessionals™; he had been
surprised to learn that students were a
match for practising lawyers; and he bhad
been surprised to learn that in legal aid
matteis first class professionals, on
occasions, gave second class work,
apparentiy not caring about the rights

of the poor person given legal aid. He
expressed regret that so little had bean
heard of the extensive legal aid work

of the Indonesian profession at the
earlier sessions. He added that he had
formed a poor impression of the
standards of the Indonesian host legal
profession, and of their interest in
securing tegal justice to the poor He
humbly apologised for the poor impression
which he had formed of the indonesian
practising profession; He added that from
his long experience of his own legal
profession, and offices held in it, he
should have known better. He mentioned
the discussions with Indonesian practit-
ioners which had taken place since

the last session, He stated that delegates
had now found that the Indonesian legal
profession had the high standards and the
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high devotion to the interests of the poor
which one expects of an independent legal
profession. He said that he was proud to be
associated with a legal profession of the
quality of the Indonesian legal profession
He than asked his questions: What legal
aid is provided in Indonesia by the
practising profession; how is it provided;
and how it is financed? He said that he did
not direct the question to the chairman
who had said earlier that his main
experience lay with the provision of fegal
aid by students He asked that the
questions be answered by Mr Tasrif, the
President of the Indonesian Bar
Association if he were present, or by
another practising member of the
Indonesian legal profession

This question evoked a strong and pro-
longed attack on the questioner by the
chairman. This was finally brought to an
end by another delegate taking the point
of order that the chairman was abusing
his positton as chairman in making a
personal attack on a delegate. The
chairman ceased his attack but the
questicns remained unanswered The
chaiaman called for further questions,
anrl rhese were dealt with,

Dusing the questions from the Australian
deleuate, an Indonestan practitioner had
nona o anctitet conference i com, and
bvought Wl Tasrif to the Jegal aid session.
The eniaioinan gave im an oppo: tunity

of addressing the sesston He dealr with the
yueshions by the Austtahan delegate in
the manne: whick one waould expect
trom the ieader of an independent
srolession. in tha coucse of his address

he explained the close co operation

wiich exists in Indonesia between the
advocates and plogremmes engaging

law students in legal aid, but emphasised
that in his view the role of the students
was supplementary only and that the
tinal responsibility for the conduct of

the affairs of legal aid clients lay with
members of the legal profession.

The fifth session on legal aid was to settle
the terms of the report to conference. A
number of overseas delegates moved amend-
ments to the draft report to ensure that
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the primary role of the legal profession
in providing iegal aid for the poor both

in Indonesia and elsewhere received due
emphasis. At this session the chairman
apologized for his outburst at the fourth
session. The Australian questioner later
privately expressed regret to the chairman
if he had caused him offence.

In later discussions delegates discovered
that the Indonesian legal profession

was greatly encouraged by the support
which it had received from overseas
delegates in the closing sessions on legal
aid. One Indonesian lawyer said that the
profession was accustomed to being
attacked and it was a new and pleasant
experience to find it being supported
by overseas practitioners.

The strength and resilience of the Indonesina
legal profession in maintaining its indep-
endence in the face of active opposition
tfram the administration is all the more
creditable in view of its recent develogment
as a sizeable independent profession In

hic address, Professor Wootten mentioned
that when he had gone to Jakarta some

six years ago with a view to inviting
Indonesian membership of Lawasia he had
searched in Jakarta for a loeng time hefore
he was able to find a private practitioner.
The legal aid session was told that in
Indones:a gfivate practionets traditionaily
have a lower status than lawyers in
government employment Most faw
graduates seek governiment employment with
ils attendant prestige and official car and
cther advantages. The private profession
attisough stilt small, has grown ragidily

and displays an admirable independence
and social conscience,

The treatment of Buyung Nasution attracted
comment from Indonesian Newspapers.

The columnist “Billy”" in the Jakarta Times
on the 17th July said “Buyung Nasution is
not allowed to present his paper in the
Lawasia Conference, it was reported. |
thought the freedom of expression was not
to be obstructed;” The following editorial
appeared in the same issue of the paper:



Victorian Bar News

BUYUNG AND LAWASIA

A story appeared in the daily “‘Berita
Buana’ last Saturday to the effect that
Adnan Buyung Nasution, one of the
nation’s notable lawyers, was not allowed
to present his paper to the Lawasia con-
ference being held there. But the story
did not say explicitly and Buyung Nasution
himself refused explanation by whom he
was forbidden to present his paper. Some
sources, however, said that the ban was
imposed by certain authorities in the
country.

There is no way of checking the truth of
this report, because everybody seems to
have adopted a "'no comment’’ attitude,
but one thing is certain: Buyung Nasution
will not present his paper in the Lawasia
Conference. If it is true that, as alleged,

he is under pressure from authorities, it is
regrettable because it implies that the
freedom of expression is no longer granted
to citizens of this country while such
freedom is guaranteed by the constitution
Moreover, it is done at an international
conference of lawyers whose participants
know well kow to judge the application of
laws cf practice This fact, tike it or not,
will have an adverse effect un the image of
the nation as far as upholding the law is
concerned.

if the alleged pressure is true, it might have
been imposed without the knowledge of

the President and, as such, it is a deviatian
from the coruse mapped out by the Presidernt
{t 15 no other than President Sceharto
personally whao said in the opening session of
L awasia yesterday that this country s
“obiiged to upho!d the foundation of the
ruie of law”™ Thne freedom of expression
belongs to the very foundation of the rule of
law.The deviation from the right course wili
certainly lead to a wrong destination This

is inexcusable and unjustifiable”™

On the following day the indonesian
language newspaper Indonesia Raya, carried
an editorial which is translated as follows:

"The case of Buyung at Lawasia
Images of Indonesia

The young lawyer Adnan Buyung Nasution
was reported to have been prohibited from
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participating as speaker at the Lawasia
forum which is now holding its Conference
and Seminar in Jakarta. This prohibition
did not originate from the sponsors of the
meeting consisting partly of lawyers from
outside Indonesia, but it came in fact
from the Indonesian authorities them-
selves On the contrary, the sponsors

have for a long time prior wanted Buyung
to speak and present his ideas about how
the rule of law is to be ypheld, particularly
in the Asian and Pacific countries.

We have for a year been hearing that
Buyung was preparing bis paper for this
Conference on the request of many of the
lawyers What is obvious, is that one of

his ideas to fill the main topics of the
Seminar has been accepted and is at present
under discussion, namely the problem of
legal aid to society

But such irony, that while the idea was
hrought before the forum, the impetus of
the idea himself was prohibited from
speaking, let alone reading out his whole
working paper prepared over the iast year.

This is also the irony of the Lawasia
Conference, which President Suharto in his
opening speech last Monday, hoped would
be able to render “‘'valuable material for
the development of the Indonesian
national law"".

The case of Buyung has certainly created
a two faced image of Indonesia in the field
of law development One face shows a
determination to uphold the rule of faw
as far reaching as possible, as siated in
Presicent Suhiaric’s statement

The other side gives a rather gloomy
picture as can be observed from the
Buyung case

We are unhappy that the prohibition
against Buyung speaking was rumored

to have been issued by the executive
authorities. Celtainly this kind of meddling
is not the kind of attitude that will leave

a good impression on an internatianal
conference on law such as Lawasia’”.
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To keep things in perspective it should be
remembered that the President has stated a
policy of support for the rule of law, and
for legal aid It is also encouraging that
the independent legal profession, whatever
difficulties are put in its way, has main-
tained its independence and its spirit,
and has built and continued to service

a very extensive scheme of legal aid in
Jakarta. The fact of the continued
existence of an independent profession

is important. In every country in

recent decades where individual liberties
nave diminished to vanishing point, the
beginning of the end of civil liberties has
been the destruction of the strength and
independence of the legal profession.
This isoften started with insidious
campaigns to reduce the standing and
prestige of the profession in the public
eye, to cast doubts on its motives and to
sap I1ts confidence The Indonesian legal
profession retains its strength and
independence and appreciated that its
actions received the support of overseas
delegates at the Conference.

The final legal aid session adopted a
suggestion made by David Jones and
resolved that Lawasia appoint a legal

ald standing commytiee representing

all member countries of Lawasia to
continue to study and exchange infor-
mation on legal aid for the benefit of

all membe countries. The failure of

the move to keep from overseas delegates
information upon legal aid work done by
the practising profession encouraged
local lawyers.

The setting up of the standing committee
should ensure that overseas lawyers are
kept constantly in touch with the
Indonesian situation on legal aid.

The conference revealed that one of the
great benefits of Lawasia is that its
organization ensures that the position
and activities of each member legal
profession are opened to the scrutiny of
each other member profession. The
Indonesian Government will be well
aware that its prestige with its neighbours
depends to a substantial degree on its
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being entitied to be regarded as a country
which respects the rule of law. The other
Lawasia professions owe a duty to the
Indonesian profession to ensure that

they maintain a vigilent watch upon the
position of the Indonesian legal profession,
and its growth and independence By
playing a responsible part in the formation
of public opinion in the countries in the
Lawasia area, the Australian legal pro-
fession may play 1ts part in giving due
support to its courageous colleagues in

the growing and independent legal
profession of Indonesia.

MR. JUSTICE SMITH

In the course of its long history the
Supreme Court of Victoria has been
graced by many judges of distinction,
but very few indeed attained the
standard of excellence which was the
mark of Mr. Justice Smith who reached
the age of compulsory retirement on
September 27th last

Admitted to the bar in the year 1926

His Honour rapidly won recognition as an
outstanding junior, principally in the fields
of equity, commercial law, and constitutional
law. At a comparatively early stage in his
career it was universally acknowledged by

his contemporaries that he was destined

for high judicial office.

As counsel he displayed qualities which,

in later years, contributed so much to his
outstanding success on the bench — a wide
knowledge of case law, a firm grasp of
principle, quickness of perception, a
capacity for penetrating analysis of any
situation, clarity of thought, and the
ability to present an argument and

to state a proposition clearly, lucidly, and
with an economy of words.

Whilst possessing in a marked degree the
rare and gracious quality of humility, Tom
Smith was not of a disposition to be over-
awed by a generally accepted view which
he believed to be erroneous. This was
strikingly illustrated by a case in which he
appeared as counsel some few years prior
to his elevation to the bench in February
1950, He was briefed to appear in an
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originating summons which raised several
questions, one of which concerned the
distribution of income under an ill-drawn
will. At some considerable time prior to the
date of the hearing two eminent counsel,

in opinions given independently, nad expressed
the very firm view that the income was
distributable in a certain manner; and this
opinion had been acted upon by the trustees
for some years. In these circumstances all
other counsel in the case expected that Smith
would concede that the income had been
correctly dealt with, even though it was in
the interests of his client to contend to the
contrary But to the dismay of counsel for
the trustees, Smith announced that he
proposed to argue that the trustees had

acted upon an erroneous basis. He propounded
a telling and forceful argument which was
accepted without hesitation by Lowe J. The
subsequent history of the case was of some
interest — an appeal to the Full Court was
dismissed {one of the three Judges dissenting).
Upon a further appeal to the High Court

the matter was heard before four Judges —
the result, two each way, The decision of
Lowe J. thus stood. Perhaps this case may
serve as a timely warning to any lawyer who
is prepared to express dogmatic opinion
upon any gquestion of construction, no
matter how clear it might appear to be at
first sight.

His Honour's outstanding contribution to the
developrnent of the law is enshrined in the
L.aw Reports. But there is another and
equally important aspect of his service to

the State. He displayed on the bench calmness,
dignity, and a judicia! beating rarely equalled
and certainly never excelled within the
memory of any living member of the bar. He
was imbued with a strong and abiding sense
of justice and a deep compassion for the

tess fortunate members of society upon
whom it was his duty to pass judgment

Perhaps His Honour may regard as the
greatest reward of his distinguished service
the nigh regard and the deep respect felt for
him by his friends, his acquaintances, and the
legal profession in general. The sense of loss
felt upon his retirement has been greatly
mollified by the announcement that he will
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continue to serve the State in a new sghere
for which he is eminently qualified — that
of law reform

L ouis Voumard,

THE BUILDING CASES LIST

On the 2nd October last year the facilities
offered to litigants by the Supreme Court
of Victoria were enlarged by the creation
of a Building Cases List. This innovation
was introduced on the suggestion of the
Chief Justice, Sir Henry Winneke Now
that a year has passed it may be useful

to consider how successfully the List has
operated.

The general screme of 0.76 is that in
appropriate cases, a writ is marked with
the stipulated endorsement and is

entered by the Prothonotary in the
Building Cases List The Rules provide

for the transfer of a building case from

the ordinary list into the Building Cases
List but this has been limited by the
decision of Menhennitt J in C.W. Norris &
Co. Pty. Ltd. v World Services [1973VR753
to the effect that a transfer can be effected
only in respect of actions commenced after
2nd October, 1972

Once a case is entered in the list the
Plaintiff soon after Appearance issues a
Summons for Directions returnable before
the Judge assigned to the list. Thereafter
the parties attend from time to time as the
summons is called on and directions
generally are given,as under 0.30

Perhaps the most surprising feature of the

first year of this procedure is the few cases
in which 1t has been invoked — 18 actions

only have been commenced or transferred

to the List — (as at 31st August 1973}). Of
these cases:—

4 cases have been settled
1 case has been set down in the Causes List
13 cases are siill in the course of preparation

This number is surprising because it is
already apparent that the procedure offers
a very speedy means of disposing of cases
which are notoriously slow in preparation.
The following infarmation speaks for itsel’



Victorian Bar News

The fust case in tie st was issued on 2nd
November 1972 Of the four cases issued

prior to Christmas 1972, two were settled
in March and others are stitl in the list.

Of the three cases issued in February two
were set down Tor the hearing of a pre
liminary issue in June and were then

settled. The other was set down for

nearing in the L.ong Causes List in June

and awatits 1ts tuin in that List. It is ina Tost
recently issued case in that List.

One case was issued in March, one in
April, two in May, two in June and four
subsequently These ten cases are still
pending.

Notwithstanding the enthusiasm of
litigants in Building Cases, preparation

is usually slow and painful largely because
of the detailed information of a

technical nature that must be gathered
and perhaps because of the mass of
paper they generate. The experience

of the last year has amply demonstrated
that the active supervision of a Judge
who sets a timetable and expects it 10

be followed, furnishes an effective
incentive to all concerned in drawing and
settling documents.

Furthermore in many cases the gowerful
influence of the Court door as a settle-
ment incentive was 1o be seen. In Aprii
Menhennitt J. directed that a preliminary
issue be tried in four of the cases —
whether the parties had compromised
the dispute, whether the arbitration
clause was effective and what were the
termis of the building ayreement. Two of
these cases were settled at this stage. In
the others very serious settlement
negotiations took place. It is probably fair
to say that these two cases wouid not now
be settled had they been deait with under
the normal civil nrocedure,

At this relatively early stage the new
procedure is effective inasmuch as it roves
the cases ahead guickly and it mvolves the
parties themselves more closely in the
preparatory steps of their case with the
resuitant prospect of compromise The
effectiveness of the procedure must, how:
ever, largely depend upon the enthusiasm
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and energy of the practitioners who
employ the procedure and the Judge in
whose hands virtually all the initiative [ies.
If he is able to prod the parties along with
sensitivity and tact, the rejoicing of the
commercial litigants will drown the
complaints of the overburdened lawyers.

NEW CONSTITUTION FOR YOUNG
BARRBISTERS’ COMMITTEE

On 13th September 1973 the Bar Council
adopted the amendments 1o the constitution
of the Young Barristers’ Committee which
that committee proposed. The Bar Council
decided.

That nominations for election to the Young
Barristers’ Committee be called for
immediately after the declaration of the
result of the Bar Council elections.

That as from the next election, the Young
Barristers’ Committee be composed as
follows:

{1) A member of the Bar Councii being
a sitk to act as Chairman.

(2) One member of the Bar Council
under six years’ standing appointed
by the Bar Council.

{3) Nine members under six years’
standing elected by Counsel of under
six years’ standing at the time of
the annual election;

and that the Constitution of the Committee

be amended to provide that no person who

has served Tor two successive years on the

Committee shall be eligible to serve as an

elected member in the next year.

1973-74 COMMITTEE

Members of the Young Barristers’ Committee
for 1973-74 are:

Appginied Viembers
K. J. Jenkinson Q.C. (Chairman), B M. Read,

Elected Members

F.G.A Beaumont, G.R. Anderson, J.T.
Hassett, D.J. Walls, P.R.A. Gray, M. Rozenes,
D..). Habesberger, P C. Dane.

SIR EUGENE GORMAN G.C.

Returning from World War | this gifted man
quickly establisheg himself as the most sought
after junior at the Common Law Bar
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At a time when fees paid to Counsel in
licensing and gaming matters did not

truly reflect the value of the professional
skills involved the never cautious Gorman
declared that he wouid not appear in the
Police Court for less than 10 and 2. As the
demand for his services increased so did the
whirl-wind pace of his professionat activities

His day usually commenced with a foray
into the City Court at 10.00 a.m. where a
charge was dismissed or a plea arranged, an
appearance in the Practice Court and then
the conduct of a trial. The agonies of
instructing solicitors are another story.

Before taking Silk in 1929 he became the
most eloquent voice at the Victorian Bar.

A sparkling and brilliant advocate who
endeared himself to Bench and Bar alike.
Now well armed with hard working and
able juniors he darted from one Court to
another in a way that would neither be
accepted nor contemplated today. But

the demands of his forensic skills were

not permitted to interfere with his abiding
passion for the Turf. He raced horses and
was never afraid to support them generously.
Notinfrequently he found it impossible to
get away from Court, Messages were relayed
to him and instructions supplied by him
even during a cross examination. For many
years he was a distinguished member of

the V.R.C. committee. But the qualities of his

mind and his broad interests made it
impossible for him not to be interested in
Public Affairs He made one unsuccessfu!
attempt as a candidate for the Parliament of
Victoria in 1931.

He piedged himself to give up the law at
fifty, he kept his word and with the out
break of World War 1} once again made
himself available to his Country, this time
as a Cemmissioner of Red Cross in the
Middle East, After the war he became Consul
for Greece and later Chairman of the Dried
Fruits Board for which services he was later
knighted. He returned to his Chambers in
1945 and once again became the busiest

of parristers; although he did not practice
Every day there were a string of callers
waiting to see him in the same Chambers
that he practised in before 1939 and where
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he led so many of the Bar from the
overcrowded Selborne Chambers in the
early thirties.

There in the large room with his extensive
law library and photographs of his winning
horses he gave most generously of his
talents to as varied a collection of human
be:ngs that can be imagined . [t.was as
though God had given him a general
retainer for fixing things and getting people
out of trouble, His liveliness of wit,
acuteness of mind and the briliiance of

his talk remained with him and charmed
his friends to the end

Gorman was above all a generous, warm
hearted man and among the mourners in
the crowded Chiurch there would scarcely
have been anyone whom he had not helped
or bestowed a favour.

John W. Galbally.
MOUTHPIECE

“Just because an idea is old fashioned,
you blokes reckon its gotta be good*’.

“"What do you mean”’, | asked my medical
friend

“Just because we've got a P.R. man now,
means that you’ll have one in about fifty
years’’, he replied.

“Go on".

“We get together and fix our fees, we

sue for our debts we’ve done that for years.
You fellows seem to think it's new because
you’ve just thought of it. Now that we're
vhasing out of being honoraries, you chaps
have started it. Free lega! services and that
sort of thing. Next you'll be wanting to

sit as honorary magistrates and say its

for the good of the community! "

E N T T « %A

I was somewhat confounded by the
vehemence of his attack and sought con-
sotation in the tea rooms, and iibraries
where Barristers are wont to pass their
feisure hours. My mind was sorely vexed
by the poser that if it were an advantage
to a Judge once to have appeared as a
Barrister, wouid it not be of advantage
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to a Barrister once o have appeared as a
Judge And as Barrisiers were the main
ones who appear for people in Courts,
why don't they volunteer to fill an
honorary position as a magistrate?

* +* E ¥ ¥ L4 * X > *

“If some of the Judges had acted as honorary
magistrates earlier in their careers, you can
bet that they wouldn't have got any further”,
volunteered one waisi-coated worthy.

"Bui apart from that, does the idea have
any merit?". | was now beguiled by the
suggestion but fairly taken aback by the
variety and speed of their replies, and
unusual harmony of their attitudes’.

“If a Barrister of, say, ten years standing
were an hon. mag.”” said one, “'his very
presence would reduce the workload of
magistrates

“And save the state a pretty penny’”’ said
another.

"It would strengthen that bench’” said a
third who had seemed to be impressed
with the proposition

"His very experience and fraining would
be invaiuable if vve still adhere to thza view
thay 1t is worth having trained judges

Isn't advocacy tne best backgtound for a
Judge?

In the meantime | was thinking that at a
time when the profession is subjected to
outside criticism as being self centred
and greedy, such false impressions would
be corrected by this demanstration of
puplic service.

“11 would put an end to the theatricais
that soime Barcistery affact if they reatisea
how little a Tribunal s impressed by their
antics,” | heard:

“Allin all an excellent idea,” satd the waist
coat, "But what if no one volunteered? ”*

Byrne and Ross DD.
THE ANNUAL MEETING

The Annual Ganeral Meeting on 25th
Seprember 1973 indicated that the basic
cuianges made to overcame dissatisfactians
expressed by young members of the Bar

av the Annual Meeting i 1971 were regarded
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as satisfactory.

At the meeting the Chairman (Harris G C.)
paid tribute to the enormous amount of
time, administration and thougtit which
Sir James Tait Q.C., as Chairman of
Directors of Barristers' Chambers i.td. and
Treasurer of the Bar Council, contrbutes
to the affairs of the Bar.

McGarvie Q.C. on behalf of the Bar and
Bar Council congratulated and thanked
Harris Q.C. for what he had done during
his very successful Yerm as Chairman of
the Bar. He said that it was the opinion of
the Bar Council that history would regard
Harris as one of the greatest Chairrran of
the Bar.

The most eloquent tribute to Harris’
Chairmanship was the fact that members at
the General Meeting had much to say In
praise of the work and the annual 1eport of
the Bar Council and little to say in criticism.

There was an enlightening discussion about
those who cast the financial burdens of the

Bar on their fellow members by failing to

pay their subscriptrons when due. The
organization of the Bar does provide
machinery for defaulters. Those tailling to

pay subscriptions may pe charged with a
disciplinary offence and fined, suspended

or expelled Those failing to make the:r
promised capital contribution to the

company miay have their shares or debgbtures
forfeited and lose tnair entitiernent to tenancy.
Those falling to pay their rent may have

their tenancies terminated it was the clear
sentiment of the General Meeting that, except
in cases of financiat hardship, the majority of
the Bar who invariably satisfy their obligaiions,
expect strong action to oe taken o prevent
defaulters fiom continuing their free ride

at the expense of theit colleagues.

VIR. JUSTIGE WOOTTEN

One of the most creditabie actions of the
Australian legai profession was its initiative

in the establishment of Lawasia, the i.aw
Association far Asia and the Western Pacific
Two of those primaiily responsible for the
establishment and soundg operation of Lawasia
are Mr Justice Kerr, the Chief Justice of New
South Wales, and Wr. Justice Wootten,
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recently appointed a Judge of the Supreme
Court of New South Wales.

Mr. Wootten Q.C was appointed Sectetary-
General of Lawasia in 1967. He continued
in that position untii July 1973 when he (a)
resigned and was veplaced by Mr David

Geddes. As was recently said by Mr

Geddes, *"The significance ot Professor

Wootten’s contribution to the develooment

of Lawasia and, through this development, {b)
to the strengthiening of tre rule of law in the

region nas been tncaicuiable’.

His Honour moved from a leading sitk's

practice 1o be the foundation Professor of

the Law School of the University of New

South Wales. While a professor he continued (c)
to conduci some practice at tne Bar. He had
returned to fuil f:;rne practice at the Bar
shortly before his appointment.

TEXT BOOKS FOR FIJI MAGISTRATES
There is a desperate shoitage of text books

for use by magistrates in Fiji The Chief
Justice of ki, Sir John Nimmo, a member

of Th«s Bac, wolld be glad to receive any
superseded editions ot other text books not
wanted by membets of tne Bar  Text books
teft with the assistant secretary, Phipps, Room
24. Taih Chambers, will be sent to Fijr

COUNSEI. ON COUNCILS

Tne Bar includes amongst sts members His
Worship the Mayor of Souith Meloourne, Cr
Mathan and His Worsrep the Mayor of Sun
snine. Cr Wheelaban.

Qtner Councillors ate Ci. Campton (@
(St Kilga), Cr. Bland {Gisborne). Cr Heerey
{Hawtt:orn) and Cr G N. Brown (Hawthorn)

AMNESTY INTERNATIONAL

Ba: representatives L Ostrowski and T H

Smiitt attended the conference of Amnesty
International on 14tn October, 1973 (b)
BAR COUNCIL DECISIONS ON LEGAL AID

On 21st August 1973 tie Bar Council made

decistons ugon legal awd which are along the

iines favoured by the Joint Standing Committee

‘nvestigating legal aid

(i) Constitution of the Legal Aid Committee
That the Victorian Bar Council join with
tne Council of the Law Institute of

(i)
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Victotia in recommending to the Legal Aid
Committee that the constitut:on and ad-
min‘stration of tnat Committee be altered
as follows:—

there be established 'n Melbourne a
govei ning commuttee consisting of

2 barristers ana 2 solicitors to

determine matters of policy and
finance:

the governing committee be empowered
to appo:nt working committees as
required to handle the day to day
processing of legal a*d applications as
prasently conducted by tre | ega! Aid
Committee;

the central oftice of the Legal Ao
Committtee confine itse! as much as
possibie 1o admsnistration and that
otrierwise applications bie dealt with

on a regional basis thcough legal acvice
and 1eferral buseaux;

Legal Aid in Criminal Matters

That the Victor.an Rar Counci! considers
trial, as a matier of princple. lega' a'a

in criminal matters as presently orovided
by the Public Solicitor s Office shouid he
taken over by the Legai Aid Committee
but that representations theiefo: should
not be made to the Attorney-Genera! fa:
Victor'a until sucn time as it 's cons.dered
that t~e Legal A:d Comnritee isina
position to be abie to properly handie
such work

Legal Advice and Referrai Bureaux

That the Victorian Ba: Counci’ nonsiders
it is deci-able that a co-avdnated systeiv:
of legal advice and referraf bureaux he
created to serve all areas of thie State and
that sucri a system be subject to the
control of the legal professional bodies

That the Victorian Bar Counci! supgorts

in principle the cteation of a Legal

Advice and Refes:al Bureau as poposed

by the Council of the Law Institute of
Victoria and offers the assistance of the
Bar in working out the basis on whick:

it is to operate and expresses the view

that ultimate control of such bureau should
be exe-cised joinily by the Law Institute
of Victor:a and the Victorian Bar
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(4)  Legal Aid in Criminal Matters in
Magistrates Courts’
That the Victorian Bar Council
favours an extension of Legal Aid for
Criminal Mattets in Magistrates” Courts

THE PRICES JUSTIFICATION TRIBUNAL
The first public ingquiry into whether a
toposed pmice increase by a company was
juss fied comumenced in Augus: Companies
o youps of companies w:ilr an annual
wrnover of $20 rillion o more ate rey
wred 1o notify a proposed price increase
The Minister or the Prices Justification
Tribunal may decide that a public inquiry

18 1o be heio

In its nitial tnguiries the Tribunal, with

M Justice Williams as Chairman,
commenceo to evolve psocedures desiyned

to enable inquiries to proceed with the
necessary speed, thoroughness and fairness
The notifying company lodges with the
Tribunal @ public sulimission setting out tite
evidence and grounds on which it seeks to
sty {ne proposed price It also lodges
coptes of 11s annual reports for the Jast

few years Usually a contidential supplenientary
submiission i1s loaged  This deals mainly with
gstiiates as to the fuiure, wiich, particularly
in the case of a pubhic company, it wouid

be unfair or undessraite ¢ reveal in public.

There s delivered to the notitying company
on benslf of the Ttibunal a series of
‘Quenes” prepared by a memhes of the
Tribunal s statf and sertled by counsel
assisting ihe Tribunal  These queries seek
clarification of the submission and futther
relevant facts.

At the inguiry, persons or organizations who
satisfy the Tribunal that they have an
interest in the Inquiry are made varties to the
inguiry  Parties to inguiries have included
e A C.T U, the Victorran Chamber of
Manufacturers. the Australian Wool and
Meat Producers’ Federation, the Pulp and
Paperworkers Federation of Australia and
the Printing and Allied Trades Employers’
Federation of Australia. The notifying
company opens tts case Then st calls an
officer or officers to give sworn evidence
verifying its submission. The rules of evidence
do not apply  These witnesses also deal
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with the various queries whicnh have been
delivered Having had time to obtain the
necessaty information they are able to

give considered answers. Sometimes these
are given extempore but more often they
are given from notes or prepared answers.
Written answers may be tendered and
verified The witnesses are cross-examined
stiortly by e other parties and by

counsel assisiing the Tribunal. Then they are
re-examingd by counsel far the notifying company
Somctrmes other witnesses such as econom
ists are called

The confidential submission and the answers
to the queries on the confidential material
are dealt with in a simila> way in a closed
hearing at whict: the only persons present are
the Tribuna! and its officials, the officers

of the notifying company and its lawyers
and counsel and solicitors assisting the
Tribunai

The cuesies perform other function They
rase issues which are likely 1o be relted
on :n the:r adoress by counsel assisting
the Tribunal. In this way the notifying
company 15 gven notice of the issues

to be ratsed and rias an opportunity of
placing betore the Tribunal any evidence
on the sssue on which it deswes to rely

After completion of the evidence for the
nctifying comgany. the other pasties and
counsel assisting the Tribunai have the
opporturnity of caliing witnesses ot
render ing evidence.

Then addresses are heard fromi ihe paities
other than ihe notitying company and
from counsel assisting the Tribunal. A tinal
address from counse! for the notifying
company ends the public inquiry

Procedures are flexible and informal and
those given above merely illustrate typical
ptoceduies followed :n the early inguiries

Comrrion ndicators relied on by notifying
comianies ate that the increased prece is
justifled to cover increased operating and
capital servicing costs; that the (ncrease is
necessary in order to justify new investment
by the company in plant and fixed assets;
that price rises In comparable industry have
been higher than those proposed; and that
the return to the company on its share-
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holders funds and fixed assets is inadequate

Useful reference books which deal with the
principles applied in similar ciccumstances in
the United Kingdom are Allan Fels, The
British Prices and Incomes Board (Cambridge
University Press, 1972) and Aubrey Jones,
The New Inflation (Penguin Books, 1973).

This 15 a significant new area of practice it
iHustrates the marked emergence of econom:c
issues as part of the practice of the Bar. This
applies zlso in nat:onal wage cases, resteictive
practices cases, Tariffs Boad or Industiies
Assistance ComiTnssion inguires and television
ficence myulries. Barristers will emervge who
are as familiar with the anatomes of large
compantes and the national econorny as
others are with the anaiomy of the accident
vigtirn 11 also iliustrates an extension beyond
micro litigation between private individuals,
into macro litigation involving issues of
public welfare The areas of town planning
and environmental piotection provide furtner
exampies of this.
VDT IANTALEC YT T N NEW
Ga U WALES
Members of the Victorien Bar now occupy
the iwo senior positions in the Bar of New
South Wales The Victorsan Bat congratuiates
45 mernpers Thomas Hughes Q C, and Douglas
McGregor Q C upon their election as Chair
man and Vice Chairman respectively of the
Bar of New South Wales
THE YOI 0 W T
PROFESSIIS
Members of the Bar rmay obtain copies aof ihe
pagers dehvered at the seminar of the
Victorian Counc'! of Professions on "Tax
Planning™ whictt sre avallable 1o members of
constituent bodies for $2 50 The papers may
e obtained frare M Harold C Richards,
Honorary Secretaiy, Victorian Councit of
Piotfassions, ¢/o 409 King Street, Melbourmne,
3003.
MAG 5 AR RS LT L
in July the following recommmendation of the
Joinit Standing Committee on Magistrates’
Courts was To:waided te the Chiel Stinendiary
Magistrate:
1 That Magistiates, or their Clerks,

concluct a catlover of all civil matters

at the commencement of the day’s
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proceedings.

Z That Mobiie Traffic Frosecutions
be heard exclusively in the Traffic
Courts 50 that —

{a)  Congestion in the other Colirts can
be reduced;

(b} The time of the public, police and
practitioners can be rationalised;

{c) Mote econamscal use can be made
of available courts

3. That the traffic courts be staffeq

by Magistrates on a rotation basis
provided that any such appointment
be not 'onget than one month at
any ane time

4 That pressure be brought to bear
o the appropriate suthorities 10
ensure that proper use 18 made of
the “hand up hrief” provisicns
for committal pioceed:ngs under
the Justices Act {as aniended)

5 That censideration be given to
encou:aginy the gractce of setting
asirle particuia: days when particuiar
tynes of cases can be given priority.
for examnle, maintenance, ¢l gebt,
civi) summons, police wark, and
that an announcement of such
urorities be made in the Law Institute
Journa!

.;"‘J‘I i .: .'_(_ . -‘_;IE.‘ 1

On 28th June 1972 the Bar Councit held it1s
fust meeting in the new Council Roorn on ife
Twelfth floor of Ower Dixon Chambers It

15 useq for meetings of the Bar Council *he
adminutiative commaettees and other Bar
comrivittees The reom 1s well situated for

the conduct of arbitration and hag alveady
been I:red for an arbitration expected 1o

last the whole of November For members

of the Bar it is a most convenient locauon
Inguiries about hiring the Councit Rooin are
nmade 10 the Registrar

A COopr 2T ThRGE LTI
The Victorian Distiict of the Austialian Journ
alists” Assoc:ation advised that the Associstion
as formed a committee to caonsider the law v
defamation and contempt cf couit {t:nvited
the Bar Council to appoint a member to the
committee The Bar Council agreed to do o and
aprointed Hulme Q C to the committee
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THE NEW BAR COUNCIL

The Bar Council for 1973-74 is: R.E. McGarvie Q.C.
{Chairman); R.K. Fullagar Q,C. {(Vice-Chairman); Sir
James Tait Q.C. (Treasurer); F.P.Walsh (Assistant
Treasurer); D.P. Whalan Q.C., K.H."Marks Q.C.;

K.J. Jenkinson Q.C.; H, Storey Q.C.; D.M; Dawson
Q.C.; L.S. Lazarus Q.C.; F.X, Costigan Q.C,; J.L.
Sher; M,J.L. Dowling; C.W. Porter; A.R. Castan;
R.J. Johnston; C.S. Keon-Cohen; R.M, Read.
Secretaries: H,R. Hansen (Secretary); M,B. Phipps
(Assistant Secretary),

NEW MEMBERS OF THE BAR
(from 19th July 1973)

Member Master Clerk
C.T.H. Chessun Ravech Muir
T.H. Roche Ormiston Muir
Master T.P. Bruce

Lillian Lieder-Mrazek Walsh Calnin
L. Lasry D.M.Bennett Hyland
J.W. Burns Dalton Hyland
H. Mc M. Wright Charles Spurr
C.A.Sweeney Merralls Muir
R.S.L.Wild D. Ross Hyland
G.M. Horgan Hanlon Foley
R.C.Johnson Cullity Foley
M.J.Casey Sher Spurr

) 1

2%

ACRQOSS
1. During the course of, and incidental to, an
action (13)
9. {, the objective (2)
10. Not on, for a change (2)
11. The part of the world that's a stage (3)
12, To argue as a lawyver would (5)
13. A statute, perhaps in Canberra (3)
14, Enter the law’s most popular contract (5)
16. Going on land (5)
18. Exclude all the barristers (3)
19. Swallow greedily in a narrow pass (5)
20. Endure an American witness box (5}
21. Incarcerated .
22, To speak first, usually in the street
24, He sells everything, even musical peanuts (6)
26. A passive person known to Equity (6)
27. Permission granted when defence shown{5,2,6)
DOWN

2 Sheriff's empty handed return in Latin (5,4}
3 A printer’s measure {2)
4 The advocate’s cherished right of response (5)
5 Open performance hopefully not by a
lawyer {5,3)
6. Unwarranted (5)
7 In the direction of an infinitive (2)
8 Stretch the leases for a year (4,—5)
15 Entertalned regally {7)
17 Observes official writings (7)
21, A kind of Kentish rent (5)
23. Attempted to examine judicially (5)
26. The aide-de-camp changed to a low fallow (3)
25, Alter art for vermin (3)
26. The aide-de-camp changed to a low fellow (3)
SOLUTION TO CAPTAIN'S CRYPTIC IN ISSUE

No. 6
Across
1. Sus. per. col. 6. Avers 7. En 10. La 11 Trial
12. To 13. Pi 14. Eke 15. Year 186, Jury
Down.

1. Saplently 2. Sham 3. Even 4. Cost 5, Loquacity
8. Crier 9, Pape J.

NANMES REMOVED FROM THE ROLL OF
COUNSEL AT THEIR REQUEST
C.J.Z. Levine, C. |, New, C.P. Bayliss.

MEETINGS OF THE BAR COUNCIL

Date

19.7.73

2.8.73
16.8.73
21.8.73
30.8.73

6.9.73
13.9.73
19.8.73
24.9.73

Members Present Duration

7 1 hr. 15 mins.
13 1 hr. 55 mins.
14 2 hrs. 30 mins.
11 1 hr. 5 mins.
12 2 hrs. 35 mins.
12 1 hr. 55 mins.
14 2 hrs. 56 mins.
10 2 hrs. 40 mins.
13 2 hrs. 10 mins.
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