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WorkCover, Common Law, and

Legal Aid

F the Myer store Santa Claus can be a

young non-Caucasian female, then why

not abolish the common law rights of
workers. Why not limit legal aid to a hand-
ful and pay lawyers (God forbid the use of
the word) such a pittance that the poor will
not be properly represented? While we're
at it, make judges answerable to the Execu-
tive. After all, the Westminster system was
only a British idea and we've got to get rid
of all that stuff. Governmental separation
of powers is as outdated as Christmas.
Passing fads thought up by Dickens and
Coca-Cola.

There has been a great deal of activity
on behalf of the Common Law Bar Associa-
tion and the Criminal Law Bar Association.
Meetings have been held, a lot of parlia-
mentarians approached. The Chairman and
Vice-Chairman of the Bar Council held a
press conference together with injured
workers to demonstrate the injustice of the
proposed changes to WorkCover. The aim
was to ensure a fair and proper legal aid
system in the criminal law, and to try to en-
sure that the right to damages for workers
was not totally abolished.

But in the case of common law it was to
no avail. On 7 October 1997, the State Gov-
ernment announced that injured workers’
rights to sue their employers for negligence
would be abolished. It was all too expensive
and some lawyers were making some
money out of it, which was disgraceful. At
least there is to be a three-year run-off.

The new maximum compensation for an
injured worker is to be $300,000 rather
than $1.1m. Weekly benefits are to be cut
from 95 per cent of wages to a maximum of
75 per cent after 13 weeks, instead of 90
per cent after 26 weeks. These decisions
will be made by medical panels rather than
courts. The medical panel’s decision cannot
be appealed to a court. An example of how
this system benefits workers is that, under
the old system, a widow of a deceased
worker could have got up to $500,000, now
she will get $300,000.

The whole system is to benefit employ-
ers’ premiums, yet strangely their
premiums will rise from 1.8 per cent to 1.9
per cent of payroll. Supposedly to pay for
the rush of common law clairas.

The medical panel’s decision
cannot be appealed to a
court. An example of how

this system benefits workers

is that, under the old system,
a widow of a deceased
worker could have got up to
$500,000, now she will get
$300,000.

The reaction of members of the media
has been interesting. They have been
caught between two stools: their dislike of
lawyers and envy of the legal profession’s
earnings, and their dislike of the Kennett
Government.

The Herald-Sun of 8§ October 1997
couldn’t make its mind up. It reported that
the unions had vowed to fight the radical
changes to workers’ compensation and yet
had to list the “WorkCover legal cost pay-
ments” of the top earning ten firms in
Melbourne, with the sub-line “MILLION
DOLLAR LAWYERS”.

The source of the figures quoted was
never explained. Further, it is unclear
whether the costs included disbursements
such as medical reports, barristers’ fees,
experts’ fees, the cost of issuing proceed-
ings, and paying the daily court taxes for
the right to litigate.

It was good to see that The Age of 9
October 1997, after some similar waxing
and waning, came ouf with an editorial
which concluded that injured workers’
“common-law rights should be defended,
not abolished”. The editor also included an
excellent article by Patsy Toop of Holding
Redlich, detailing the profound detriment
to workers' lives to be caused by the
changes.

What has emerged from the Bar's
efforts in regard to WorkCover and com-
mon law is an air of futility. Prior to the
announcement it became clear that the
vast majority of backbenchers did not know
what was going on. There was no consulta-
tion. No-one wants to listen to the legal
profession. The notion that conservative
governments support the professions is
long dead.

It is to be hoped that the Criminal Bar
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Association and the Bar Council have more
success in fighting the changes to legal aid.
Recent figures based on legal aid fees show
that a barrister working flat out would earn
a pittance. It is now proposed that there
should be a Legal Aid Panel of barristers
who will do what they are told.

NEW BAR COUNCIL

On a brighter note there is a new Bar
Council elected. Neil Young Q.C. has been
re-appointed with David Curtain as his
deputy. A notable retiree from the council
is Graeme Uren Q.C. who served the Bar
well for many years, lately as vice-chair-
man.

WE WERE WRONG

In the Winter issue of Bar News we
published a Farewell to the Honourable
Mr. Justice O'Bryan. We are delighted to
discover our action was premature. His
Honour, although he has ceased to be
a full-time member of the Supreme
Court, continues on in his role as a Reserve
Judge of that Court. We apologise for our
error.

It was not our intention to drive His Hon-
our into an early retirement. We are very
happy that the rumours of his demise
(which we helped promote) are grossly ex-
aggerated. We hope that he will continue to
grace the Bench for many more years. In
our defence we should add that the rumour
in fact commenced as a result of an appar-
ently ambiguous and misconstrued remark
made by His Honour to the author of the
Farewell.

The farewelling of Judges has become a
conmplicated affair. Our dilemma is that
practically all “retired” Judges on the
County Court seem to be sitting as Reserve
Judges. We will sort this problem out so as
not to farewell a face who appears the next
day as a sitting Judge.

MR. JUSTICE BATT

In a welcome to Mr. Justice Batt in the
Winter 1994 issue of this journal, mention
was made of his “intelligence, learning
and conscientiousness”. Since his initial
appointment those qualities have been
manifested in a number of tightly reasoned
and logically impeccable judgments. Men-
tion was there made also of his “personal
qualities of courtesy, tact and patience”.
They also have been much in evidence over
the last three years.

His Honour was elevated to the Court of
Appeal on 7 May 1997. We welcome his ap-
pointment and congratulate him on his
elevation.

The Editors

Legal Aid funding
crisis continues to
dominate Bar
Council business
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LEGAL AID

VER the last few months the legal

aid funding crisis has continued to

dominate the business of the Bar
Council. It is now widely recognised by the
courts and the profession that legal aid cuts
have had, and will continue to have, a pro-
found effect upon the public’s access to
justice. Moreover, many members of our
Criminal and Family Law Bar rely heavily
on the modest legal aid fee scales for their
incomes, which unfortunately have been af-
fected by the cuts.

One of the Bar Council’s most recent re-
sponses to the Victoria Legal Aid (VLA) fee
scale reductions has been the commission-
ing and publication of an accountant’s study
into barristers’ incomes at the Criminal
Bar. Accounting firm Price Waterhouse
Urwick completed a comprehensive review
of barristers’ fee scales set by VLA for
criminal cases. The report shows that VLA
is offering fees to barristers ranging from
$15.80 to $45.00 per hour in the Magis-
trates’ Court, from $20.00 to $46.50 per
hour in the County Court and from $26.67
to $88.00 per hour in the Supreme Court. In

criminal cases, fee scales have fallen in
real terms since 1984, They are presently
12 per cent behind CPI movements since
1990 and will be 26 per cent below the CPI
by 2001. A majority of VLA cases are, of
course, heard in the Magistrates’ Court.
The Price Waterhouse review was well re-
ceived by the media, and the Bar provided
an extensive briefing on the review to both
the Attorney-General and to VLA. The
Bar Council awaits their considered
response.

The Price Waterhouse review highlights
Jjust one of many flaws which have emerged
in recent months in VLA's response to the
Commonwealth funding cuts announced last
year. VLA has recently attempted to unload
the burden of arranging representation for
needy litigants onto the courts, which are
not equipped to bear the burden and cannot
be expected to do so. In recent months, the
Court of Criminal Appeal was placed by
VLA in the embarrassing position of having
to ask the Criminal Bar to donate its serv-
ices for almost 50 per cent of litigants in
the Court. While the Bar has always oper-
ated a pro bono service for the large
number of people who are rejected by VLA,
the Bar has taken the view that VLA should
not be able to use this service to avoid its
statutory obligations. The President of the
Court of Appeal has publicly supported the
Bar’s stance in this regard.

More recently, VLA has made the ex-
traordinary statement that it will refuse to
pay a barrister for agreed trial preparation
work if, for some reason outside the barris-
ter's control, the trial does not proceed.
VLA is also trying to lock barristers into
agreements to finish cases for a set fee no
matter how long the trial takes. These un-
conscionable policies are yet another
reason why barristers who have high pro-
fessional and ethical standards will be
deterred from dealing with VLA.

The latest item in the list of unaccept-
able VLA proposals is the institution of
“limited practitioner panels”, whereby
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barristers would be required to give a
number of undertakings to VLA before they
will be considered for VLA work. These
undertakings would compromise the inde-
pendence of barristers, and potentially
constitute an incursion into legal profes-
sional privilege. Again, the Bar Council has
objected strenuously, and called upon VLA
to withdraw this proposal. A similar view
was taken by the Criminal Bar Association
which unanimously resolved to reject VLA's
proposal for limited practitioner panels as
inimical to the interests of an independent
and fearless Bar. The Bar Council will con-
tinue its active media campaign on behalf
of the public and on behalf of the Criminal
Bar against unreasonable legal aid cuts.

LAW REFORM

The Bar has also recently made subris-
sions and expressed its views in relation to
a nunber of law reform initiatives. Some of
these initiatives include the Australian Law
Reform Commission’s Issues Paper on the
adversarial system (Issues Paper 20), the
ALRC’s report on the awarding of costs in
litigation (Report 75), the suggested cur-
tailment of common law rights for workers
in Victoria, and the civil litigation reforms
proposed by the County Court. The Bar has
always supported law reform measures
which would increase access to justice and
the efficacy of the justice system, but some
of these State and Federal initiatives have
not, in the Bar’s view, taken adequate ac-
count of the importance of ensuring access
to the courts and supporting an independ-
ent, competitive legal profession in the
administration of justice. In particular, the

Office and Showroom: Level 1
152 George Street Hornsby NSW 2077

Bar Council has strongly and publicly op-
posed any further restriction upon the
common law rights of seriously injured
workers. Despite these efforts, the State
Government appears to be intent on abol-
ishing common law rights, without engaging
in any proper consultation with affected
groups.

INTERNAL DEVELOPMENTS

In the past few months, the Bar Council
has addressed its own role in relation to its
members, its committees and its associa-
tions. The Council recognises that, as a
result of the Legal Practice Acl, the Bar
would be in great danger if it were to take
its membership for granted. The Bar has
always offered a range of services to its
members, and this range is in the process
of expansion. The Bar Council is actively
working towards the position where it can
offer to its members income disability in-
surance, discounted air travel, an improved
telephone system, an Internet legal re-
search service, and a larger library with
better reading-room facilities.

The Council is also seeking to improve
its communication with the constituent
committees and associations. As the
Australian legal environment becomes pro-
gressively more complex, and as it
becomes more critical that the Bar have a
strong and coherent media presence, the
Council will increasingly rely on the co-op-
eration, advice and initiative of these
bodies. For this reason, the Council is
putting in place a system of regular consul-
tation with the Bar's associations, a system
which builds upon the existing Bar Council

Legal Wear of Distinction

Gowns and Jackets to accurate pattern of UK Bar
* Bar Wigs - English make, genuine horsehair
* Wig Case - English, black and gold with gold initials
¢ Bar Bags - deep blue damask with embroidered initials
* Jabot and Collar combinations
¢ Quality products tailored from luxury fabrics
* Judges and QC especially catered for.

ACADEMIC LEGAL & CIVIC ROBES PTY L[MITED
PosTaL ADDRESS: PO Box 650 HORNSRY NSW 2077 AUSTRALIA

Telephone:
Facsimile:

portfolio system. With the active co-opera-
tion and support of the Continuing Legal
[Education Committee, the Readers’ Prac-
tice Course Committee and the various
associations, the Bar Council is also looking
at establishing a more centralised and com-
prehensive continuing legal education
program.

JUDICIAL APPOINTMENTS

Happy episodes in the life of the
Victorian Bar have been the recent
appointments of Justice Hayne to the High
Court, Justice Kenny to the Court of Ap-
peal, and Justice Giudice to the Federal
Court and to the office of President of the
Australian Industrial Relations Commission.
The Bar Council is particularly pleased that
the position of Sir Daryl Dawson on the
High Court has been taken by another
eminent member of the Victorian Bar.

NEW BAR COUNCIL

Lastly, I would like to thank members of
the last Bar Council for their tireless ef-
forts in what has been another challenging
and successful year for the Bar. I also con-
gratulate those new members of the Bar
Council on their election. The Bar Council
is continuing its process of internal restruc-
turing, and it would be unwise not to
anticipate further external pressures on
the Bar in the months to come. For these
reasons, | am delighted that there is, once
again, a strong Council which I amn confi-
dent will prove itself equal to the tasks
which lie ahead.

Neil J. Young Q.C.,
Chairman

.......

ACN 050 045 540

(02) 9482 2560
(02) 5482 1054



The new Children’s Court and
new Regulatory System for
Introduction Agencies outlined

weeks ago that a new Children’s Court

will be constructed on the former Peter
McCallum Clinic site replacing the inad-
equate facilities of the current building.
The Court is expected to be completed by
early 1999. I would like to take this oppor-
tunity to inform members of the facilities
the new court will offer and the new tech-
nology being introduced to improve
efficiency.

Donning my Fair Trading hat, I also pro-
vide information about the new regulatory
system for introduction agencies, the
standards they must adhere to and the con-
sequences and penalties which follow if
they do not.

NEW CHILDREN’S COURT

In January 1998, construction will begin
on a new purpose-built Children’s Court
which will deliver a state-of-the-art court
complex to ifs many users. For the first
time in Australia organisations associated
with the Court such as Human Services, the
Salvation Army and Legal Aid will be
located in the same complex.

The building will provide for eight court-
rooms of various sizes to achieve maximum
flexibility. They will be constructed to take
advantage of natural light and views, creat-
ing a calming environment. Adequate space
will be provided to the various parties, re-
ducing the tension often associated with
hearings.

The Family and Criminal Law divisions
will be segregated and there will be signifi-
cantly improved security for magistrates,
staff and court users.

Other features of the Court will include
a secure area for children; child minding
and baby changing facilities; outdoor court-
yard areas; special withdrawal areas for
distressed people, and improved public
access, especially for disabled people,
achieved through good design and a loca-
tion close to public transport.

Improved technology and a new case
management system (JurisLink) in the Chil-
dren’s Court will also benefit users of the
Court, magistrates and staff.

I\vas very pleased to announce a few

In most matters it will be possible for
court orders to be produced prior to the
parties leaving the courtroom. This will as-
sist to alleviate misunderstandings and
confusion that can result between the par-
ties when they have to wait long periods for
the production and authentication of or-
ders. This will also enable parties to leave
the court premises soon after the hearing,
reducing the number of people congregat-
ing in the public waiting areas and hence
reducing the stress experienced by court
users.

Enquiries regarding listings and pre-
vious orders will be answered by staff in
seconds via access to the extensive search
capabilities of the new system. Currently,
enquiries require staff to search manual
registers over a number of court dates
to extract the information pertinent to the
enquiry.

Court lists will be managed much more
accurately through automated scheduling
of court resources and by providing the
Court with detailed management informa-
tion relating to the court case load. Better
management of court lists will mean that
parties can have greater certainty that the
matter will be dealt with at the time nomi-
nated.

The new technology infrastructure will
provide magistrates with access to exten-
sive reference materials on-line, whether in
chambers or in the courtroom. Access to
these materials will reduce the need to in-
terrupt proceedings while legal references
are called for or checked.

The Court will be able to assist parties
and practitioners in the administration
of the matters they are involved in by pro-
viding reminders, by letter or e-mail,
of significant events requiring action or
follow up.

Reports required by the Court, to assist
with making determinations, may be able to
be lodged electronically. This would pro-
vide a cost and time saving to the people
responsible for the preparation of the
reports.

Real-time transcripts, remote witness
links and video conferencing will be avail-
able in the Court.

INTRODUCTION AGENCIES

In 1993, in response to a rapid escala-
tion of problems within the introduction
agency industry, [ established a working
party to identify problems and make recom-
mendations. As a result of the working
party’s report, the industry was warned
that if no improvement in trading standards
occurred, government intervention would
be considered.

A report on the industry, completed in
1996, found that trading standards had de-
clined further, notwithstanding a voluntary
Code of Conduct, the development of a con-
sumer information strategy and increased
emphasis on enforcement strategies.

The Introduction Agents Bill was intro-
duced in the Autumn Session of Parliament
and is lying over for public consideration.
It is expected to be passed in the Spring
Session.

The major objective of the Bill is to
eradicate unethical practices by firstly,
placing restrictions on who can operate as
an introduction agent; and secondly, setting
standards to ensure that both agents
and clients have clear, enforceable
rights. Many of the standards set relate to
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information which must be disclosed to a
client prior to and upon entering an intro-
duction agreement. This fulfils a secondary
though no less important objective which is
to ensure that consumers have adequate in-
formation to enable informed decision
making.

The Bill is aimed at agents which match
individuals or groups of individuals and who
do this as a business. Excluded are persons
who provide an introduction service on a
non-profit basis or for a community pur-
pose. Also excluded are listing services,
which make available to the public
(whether by magazine or electronic bulletin
board or on a telephone database) names
of people from which any person can make
a selection usually for a nominal adminis-
trative fee or the price of the telephone
call.

The Bill requires existing and newly
commencing introduction agents to give no-
tice of their intention to operate. However,
certain categories of persons will be dis-
qualified from trading as introduction
agents, for example persons convicted of a

serious offence within the previous five
years and persons licensed under the
Prostitution Control Act 1994.

The Bill prohibits certain trading prac-
tices, for example agency staff pretending
to be clients and particular forms of false
advertising, such as falsely advertising
particular individuals as available for intro-
duction.

The Bill seeks to protect the privacy of
client information by restricting its use to
the purpose sought, that is to facilitate an
introduction agreement and limit access to
the information.

Before entering an agreement, the Bill
requires detailed information to be dis-
closed to the client, for example, the type
and levels of service offered and the price.
Agreements must be in writing and must
contain a notice that a cooling period of
three days applies to all contracts, that no
more than 30 per cent of the contract price
can be sought prior to the provision of a
service and that unless the agreement, com-
plies with these requirements, it is void. In
the case of a void agreement, the introduc-

tion agent must refund all money paid by
the consumer within 21 days of receiving a
notice. Generally, such a notice would be
served by either the consumer, his or her
legal adviser or the Director of the Office
of Fair Trading and Business Affairs
(OFTBA). The Bill provides a procedure
whereby an introduction agent can apply to
the Magistrates’ Court to have an agree-
ment declared not void.

The Bill contains substantial penalties
ranging from 500 penalty units (or impris-
onment for 12 months) for the most serious
offence, to 20 penalty units for breach of
the Regulations. The Bill will be adminis-
tered and enforced by OFTBA with
prosecutions taking place in the Magis-
trates’ Court. OFTBA will also continue to
receive and conciliate consumer com-
plaints relating to the introduction agency
industry as will the SCT continue to receive
applications.

Jan Wade, M.P.,
Attorney-General
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The exciting innovative graduate program at The
University of Melbourne Law School offers a wide
range of high quality courses and subjects across
a range of specialist areas. Practitioners, allied
professionals and international scholars assist in
planning and teaching of the courses to meet the
evolving needs of law in the community.

Subjects are available towards general or specialist
Masters degrees or specialist graduate diplomas.
They may also be taken on a continuing education
basis.

Intensive teaching: Of the 81 subjects offered in
1998, 58 are taught intensively over a five to six day
period.

SPECIALIST AREAS
» Asian Law
* Banking and Finance Law

.
M 1y

Corporations and Securities Law
Dispute Resolution and Judicial Administration
Energy and Resources Law

Government Law

Health and Medical Law

Insurance Law

Intellectual Property Law

International Law

Labour Relations Law

Media, Communications and Information
Technology Law

» Taxation Law

COURSEWORK PROGRAMS

* Graduate Diplomas in specialist areas
* Master of Laws

+ Master of Commercial Law

* Master of Comparative Law

o)l ote ot ol gl

+ Master of Health and Medical Law

» Master of Labour Relations Law

» Master of Public and International Law
+ Master of Taxation

RESEARCH DEGREES
* LLM by Major Thesis

* Doctor of Juridical Science (§|D)
* Doctor of Philosophy (PhD)

1998 HANDBOOK NOW AVAILABLE

Further information

Research & Graduate Studies,

Faculty of Law,

The University of Melbourne, Parkville,Vic. 3052,
Tel: (03) 9344 6190,

Fax: (03) 9347 9129,

e-mail: graduate@law.unimelb.edu.au.
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The Victorian Bar Inc.

RENEWAL OF PRACTISING
CERTIFICATES FOR 1998

PPLICATION! for practising vti-
cates for 1 .J8 lut. + L« nissuesl 1o

members 1 other regulai. | prac-
titioners of the Bar. The current practising
certificates will expire on 31 December
1997 and the new certificates will com-
mence on 1 January 1998.

Applicants for practising certificates
rust return the application form, insurance
declaration, proof of insurance and a
cheque for $200 to the Victorian Bar Inc.
prior to 31 October 1997. If applicants
have any questions regarding the renewal
process they should contact the Executive
Director, David Breraner, on 9608 7990.

RULES OF CONDUCT

The Bar’s Rules of Conduct have been
reviewed in the light of current practice
and the impact of the Legal Practice Act
1996. The Bar Council recorded its appre-
ciation to members of counsel who assisted
in the review and particularly to Michael
Colbran for his contribution.

The revised Rules have been submitted
to the Legal Practice Board and the Legal
Ombudsman for their consideration. It is
anticipated that the new Rules will come
into effect on 19 November 1997 and, at
least 21 days prior to then, members will be
given notice of the change and a summary
of the revised Rules. Copies of the new
Rules will be distributed to members and
other regulated practitioners.

BAR NEWS SUPPLEMENT 8/97:
CLERKS’ (AUDIT AND TRUST
MONEY) PRACTICE RULES

On 15 August 1997 Bar News Supple-
ment 8/97 was issued to practitioners
regulated by the Victorian Bar in order to
provide at least 21 days, notice of a change
to the Practice Rules of the Victorian Bar
Inc.

The change related to Rule 5.8 (1) of
the Clerks’ (Audit and Trust Money) Prac-
tice Rules which was amended to read as
follows: “A separate ledger shall be opened
for each matter and shall contain:”. This
amendment was requested by the Approved
Clerks and came into effect on 8 Septem-
ber 1997.
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BAR NEWS SUPPLEMENT 9/97:
DETERMINATION UNDER
DIVISION 1 OF PART 7

On 23 September 1997 Bar News Sup-
plement 9/97 was issued. The Supplement
included a copy of the Determination which
applies to Approved Clerks, registered in-
terstate practitioners, holders of practising
certificates authorising the receipt of trust
money and holders of employee practising
certificates. The holders of practising cer-
tificates issued by the Victorian Bar Inc.
are not subject to the Determination be-
cause they are not authorised to receive
trust money. As required by the Legal
Practice Act 1996 the Determination
is set out below for the information of
members.

LEGAL PRACTICE ACT 1996

Determination under Division 1
of Part 7

The Legal Practice Board, acting under Division 1
of Part 7 of the Legal Practice Act 1996 has deter-
mined that the classes of persons required to pay a
contribution under Division 1 of Part 7, and the
contribution payable by members of each class, for
1998 are as set out in the following table. Ap-
proved clerks and Registered Interstate Practition-
ers must pay any contribution to the Legal
Practice Board by 31 October, 1997 (see
S. 202(4)). Persons who do not fall within
these categories are not required to
make a contribution.

CLASS OF PERSONS

Authorised to receive trust moneys and
no nominee mortgage practice
1. An approved clerk or the holder of a practising
certificate that authorises the receipt of trust
money (other than an incorporated practitioner)
who:
(@) received, or was a partner or employee of
a firm, or a director or employee of an in-
corporated practitioner that received trust
money exceeding $500,000 in total during
the year ending on 31 March, 1997; and
() did not receive at any time during the year
ending on 31 March, 1996 money from a
client to be lent on the security of a nomi-
nee mortgage.

Contribution: $400

Authorised to receive trust moneys and

a nominee mortgage practice

2. The holder of a practising certificate that au-
thorises the receipt of trust money (other than
an incorporated practitioner) who at any time
during the year ending on 31 March 1996; re-
ceived, or was a partner or eraployee of a firm,
or a director or employee of an incorporated
practitioner that received money from a client
to be lent on the security of a nominee
mortgage.
Contribution: $600

Interstate Practitioner

3. Aregistered interstate practitioner or an inter-
state practitioner otherwise required by the Act
to make a contribution (not including a body
corporate) who received, or was a partner or
employee of a firm, or a director or employee
of an incorporated practitioner that received
trust money in Victoria, exceeding $500,000 in
total during the year ending on 31 March, 1997.
Contribution: $200

Employee practising certificate and not
authorised to receive trust money
4. The holder of a practising certificate that au-
thorises the person to engage in legal practice
as an employee or as a corporate practitioner
who:
(@) holds a practising certificate that does not
authorise the receipt of trust money; and
(b) isemployed by a legal practitioner or firm
that is authorised to receive trust money.
Contribution: $100

Employee of community legal centre

5. If an employee of a community legal centre
falls within one of the categories set out above
(but not otherwise), he or she shall only be
required to pay $100: (see S. 201(1)).

Where an applicant for a practising certificate or
for a variation of a condition of a practising certifi-
cate the holding or variation of which, or an appli-
cant for registration as a registered interstate
practitioner the granting of which would make
them a member of any of the classes set out above,
makes their application after 31 January 1998,
the contribution payable by the applicant shall be
calculated in accordance with the following for-
mula: $[((n/12) x C) — P] where this figure is
greater than 0. n s the number of whole months of
1998 after the date of the application; C s the con-
tribution payable by members of the relevant class
and P is the amount (if any) already paid under
this determination as at the date of the application.



Sir Daryl Dawson, A.c., KBE., C.B.

ARYL Michael Dawson, of the Victo-

rian Bar, a graduate of Melbourne

and Yale Law Schools, Fulbright
Scholar and former Solicitor-General for
Victoria, sat for the last time as a Justice of
the High Court on 15 August 1997.

His Honour, who signed the Roll of
Counsel in 1957 and was appointed one of
Her Majesty’s Counsel for the State of Vic-
toria in 1971, served from 1974 until 1982
as Solicitor-General for the State of Victo-
ria. He also served actively as a member of
the Council of Legal Education and particu-
larly, while Solicitor-Gencral, as a very
active member of its Rule 12 Committee.
He was a member of the Standing Commit-
tee of Convocation of the University of
Melbourne and a member of the Ormond
College Council. For 12 years he taught in
the course conducted by the Council of
Legal Education at RMIT, until that course
was discontinued in 1974.

Between 1951, when he first enrolled at
the University of Melbourne, and his retire-
ment from the High Court Bench, Sir Daryl
has displayed a combination of perspicac-
ity, remorseless logic and an ability to
separate “what is” from “what ought to be”.
This has led to his being a “conservative”
lawyer in the sense that he was prepared to
allow the law to develop but unwilling to
leap-frog established principle.

A small ‘I liberal, His Honour was con-
cerned with the need to protect the
individual from big business, big unions or,
worst of all, an all-powerful executive. He
believed strongly in the separation of pow-
ers and in the Federal system created by
our founding fathers.

If the bureaucracy sought to exercise a
power, it had to satisfy His Honour that it
possessed that power, that the regulations
upon which it relied were valid, and that the
interference with individual freedom which
it sought to exercise was justified by the
legislation. This characteristic is illustrated
by His Honour’s dissent in cases such as
Clyne v. DPP and Mills v. Meeking.
One is tempted to say that Sir Daryl applied
a contra proferentem rule to legislation
which created criminal sanctions, imposed
liabilities on individuals, or curbed the
rights of the citizen.

His Honour was appointed to the High
Court on 30 July 1982, following the tragic
death of Sir Keith Aickin. He had the dis-
tinction of being, for the whole of his time
on the High Court Bench, the only Victorian

Justice Dawson
member of that Court. He is a “State’s  Constitution. When he was first appointed
righter”, who fervently believes in the dis-  to the Bench he was not the only non-

tribution of power created by the centralist on the Court, but with the
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resignation of Sir Ronald Wilson in Febru-
ary 1989 he probably achieved that
distinction also. His Honour’s sense of his-
tory and logic caused him to dissent from
the majority view in the Tasmanian
Dams case as to the ambit of the external
affairs power and the corporations power.
He dissented in Mabo. His logic made it
difficult for him to “re-write legal history”
no matter how worthy the object might be.
His Honour believed that he could not le-
gitimately interpret the events of 1788 not,
in the light of what they represented at the
time, but in the light of what they should
have represented if the colonists had pos-
sessed our present knowledge of and

He was concerned, as are many more
traditional lawycrs, that the adaptation of
legal history or legal principle to accord
with current philosophy is to convert the
rock of legal principle into a shifting sand
of philosophy. In both instances it is hard
to believe that history did not justify His
Honour’s minority view.

His Honour’s judgements reveal a con-
cern shared by many more traditional
lawyers, that the adoption of legal history
or legal principle to accord with current

political philosophy is a rejection of the
very basis of the common law. His Honour's
judgments generally indicated belief that
policy decisions are for politicians; that
judicial decisions should be based on the
law which, although it may change and
adapt, must be both impartial and certain.

As a Judge, Sir Daryl was always cour-
teous, though soretimes a little abrupt with
those whose minds were significantly
slower than his. He was always willing to
listen to reasoned argument and to retreat
[rom a stance prematurely taken. Whether
on the Bench or socially he would acknowl-
edge the force of a contrary argument. He
did not suffer fools gladly but he was not in-
tellectually or otherwise arrogant.

At one stage in his career at the Bar His
Honour obtained the acquittal of an Egyp-
tian sailor accused of smuggling drugs
consisting of a banned aphrodisiac. His
Honour achieved success in that case by
pointing out to the jury that the small con-
tainers in which the drug had been found
bore the inscription “for elderly gentlemen
and those suffering from importance”. His
Honour certainly never suffered from im-
portance in any sense of the term.

He has a great admiration for the intel-

lectual capacity and judgments of Crockett
J. Perhaps his one weakness as a Judge was
his unwillingness to accept that “Bill
Crockett” could possibly have been wrong.
This to some extent stacked the Court
against one if one were trying to upset a
decision of the Full Court over which
Crockett J. had presided or which had ap-
proved a decision of Crockett J. at first
instance.

He is also a great admirer of Sir John
Starke with whom he shared a passion for
the rights of the individual and a dislike of a
too-powerful executive or bureaucracy.
Like Sir John, Sir Daryl was, and is, a man
quick to defend the rights of the subject.
His departure from the Court is a serious
loss to the law and to the community.

The Victorian Bar will miss his presence
in Canberra, and, on interlocutory applica-
tions, in Melbourne. We wish him and Lady
Dawson an enjoyable transition whether it
be to their farm or to their East Melbourne
home.

“Retirement” is not an appropriate
term. One suspects that the law has not
seen the last contribution of Sir Daryl
Dawson to Australia and to the Australian
legal profession.

No, there aren’t as many Law Students as there are Lawyers

HE popular misconception among

lawyers that there are as many law
students as there are lawyers has been
proved wrong.

In 1996 there were 20,558 law students
in Australia’s 27 law schools. In the States
and Territories, the law societies and bar
associations had 35,865 practising lawyers
on their records at the end of 1996; that is,
barristers and/or solicitors holding practis-
ing certificates. Thus law students were
only 57 per cent of that number.

The statistics do show some anomalies.
For example, in the ACT there were 514
lawyers with practising certificates but
1350 law students. This is probably largely
due to the fact that the Australian National
University has traditionally enrolled law
students from across Australia and its
course has tended to prepare many of its
students for government service.

In the largest State, New South Wales,
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there were, at the end of 1996, 15,085 prac-
tising lawyers but only 6261 university law
students. Students represented 41 per cent
of lawyers with practising certificates.

The situation is somewhat complicated
in New South Wales as there were, as well,
about 2000 students undertaking the Legal
Practitioners Admission Board course.
Even including them, the percentage is still
only 55 per cent.

These figures have been compiled in
The Australasian Legal FEducation
Yearbook 1996, published by the Centre
for Legal Education. The Yearbook is a 200-
page collection of nationwide statistics. It
has chapters on law school students and
staffing, university law libraries, practical
training, continuing legal education, admis-
sions to practise and lawyers with
practising certificates. The statistics are
reported nationally, State by State and,
where applicable, institution by institution.

The fear that the legal profession is
about to be overwhelmed by “hordes” of
law graduates is largely unfounded. In ad-
dition, other research completed by the
Centre for Legal Kducation shows that up
to B0 per cent of final-year law students do
not see the private legal profession as their
first choice for a career destination.

The Yearbook is one-stop-shop of in-
formation on legal education and training,
and related matters. It brings together in-
formation from various sources, and is
probably a unique collection of informa-
tion.

The Australasian Legal Educa-
tion Yearbook 1996 is available from
the Centre for Legal Education for $35, in-
cluding postage. Contact details are GPO
Box 232, Sydney NSW 2001, tel: (02) 9221
3699; fax: (02) 9221 6280; email:
cle@fl.asn.au.



Justice Hayne, High Court

r | Y HE Victorian Legal Profession as a
whole, and the Victorian Bar in par-
ticular, is immensely pleased and

honoured by the appointment of the Hon-

ourable Justice Kenneth Madison Hayne to
the Bench of the High Court of Australia.

Although Queensland born, His Honour
is a very distinctive product of Victoria and
of the Victorian Bar.

His Honour was educated at Scotch Col-
lege in Melbourne and at the University of
Melbourne. He graduated from Melbourne
University with honours degrees in Arts
and Law in 1967. He was awarded the Su-
preme Court prize in that year. Thereafter,
in rapid succession, His Honour completed
articles of clerkship at Grant & Co., solici-
tors, and was admitted as a barrister and
solicitor of the Supreme Court of Victoria
and went to Exeter College, Oxford as a
Rhodes Scholar, graduating in 1970 with
the degree of Bachelor of Civil Law, first-
class honours.

After achieving such high academic hon-
ours His Honour signed the Victorian Bar
Roll on 5 August 1971 and read with John
D. Phillips, now a Judge of the Court of Ap-
peal in Victoria. His Honour built a large
practice in equity, company law, insurance,
banking and public law. He was in high de-
mand among readers at the Bar, of whom
he had seven. His Honour took silk in 1984.
He was appointed to the Supreme Court of
Victoria in April 1992 and to the Victorian
Court of Appeal upon its creation in 1995.

His Honour has appeared in the High
Court many times. As a junior barrister,
briefed with Sir Daryl Dawson, His Honour
took part in a series of commercial and
constitutional cases. He appeared in numer-
ous commissions of inquiry in Victoria,
including inquiries into the meat industry
and newspaper ownership, and inquiries
conducted in the 1980s by the National
Companies and Securities Commission. He
has taken part in some major arbitrations,
including the Weeks Royalty Arbitration. It
is worth recalling that, in the first rounds of
the Weeks Royalty Arbitration, His Honour
formed part of a formidable and successful
legal team consisting of Gleeson Q.C.,
Charles Q.C., Hayne and Finkelstein (as
they all then were).

At his welcome to the Supreme Court
Bench, he referred to the mixture of
friendship and contest at the Bar, and to
the roller-coaster rides of practice at the
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Justice Hayne

Bar. His Honour enjoyed life at the Victo-
rian Bar to the full. Indeed, he flourished in
its heady mix of comaraderie, intellectual
challenges, and plain old fashioned hard
work. But there was nothing rough-hewn
about the way in which his career pro-
gressed towards the high judicial office
that always seemed to be his destiny. His
Honour's services were eagerly sought by
the largest firms for their most important
clients.

Nonetheless, His Honour found or, more
accurately, made time to contribute a
great deal to the life of the Bar, as a prac-
tising member and as a Judge. His readers
and juniors have always spoken highly of
the generous advice and continued interest
in their careers. His Honour served on one
of the most important statutory bodies
associated with the Bar, the Barristers’
Disciplinary Tribunal. He acted as a trustee
of the Victorian Bar Superannuation Fund
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from 1978 until appointment to the
Supreme Court. As a Judge, he devoted
considerable time and energy to the Victo-
rian Bar Readers’ Course over a period of
15 years, contributing in no small part to
the current national and international
standing of the course.

Despite the concerns he expressed on
appointrment to the Victorian Supreme
Court, that he was too young, and that he
had not had the breadth of experience at
the Bar that should have fitted him for that
Court, he undertook to do his best. It is be-
yond doubt that as a Judge he has indeed
done his best. It has always been clear to
counsel that His Honour's legal experience
was more than enough to equip him for
the highest judicial office. At any rate, His
Honour is not quite so young now, and we

trust that any such self-doubt has entirely
dissipated!

As a Judge of the Victorian Supreme
Court, His Honour always displayed the dis-
cipline, sacrifice and sense of duty to the
community that are demanded of a Judge.
Colleagues from other States appearing in
this Court will soon appreciate His Honour’s
knowledge of the law, and the speed with
which His Honour seizes upon the decisive
legal point. As a barrister, he had a great
gift for expressing difficult points of fact or
law in simple language, both to courts and
to clients. This gift has stayed with him as a
Judge; His Honour’s judgments are always
constructed with clarity and precision. His
intellect is matched by an ability to master
mountains of work. On the Victorian Bench,
His Honour was renowned for efficiency in

Justice Kenny, Court

R. Susan Kenny @.C. was appointed
D a Judge of Appeal of the Supreme

Court on 15 July 1997. Having be-
come a mother shortly before, Her Honour
will have much to remember 1997 for. At
her welcome on 28 July 1997, Her Honour
observed that her undertaking of a legal
career instead of that of an academic his-
torian was due to her father’s insistence
that Her Honour have “a competence”. The
result of Her Honour having taken that ex-
tremely sound advice has been a career
more interesting and varied than she could
have envisaged at the time.

Her Honour obtained the degrees of BA
(1976) and LLB (1978) from the University
of Melbourne. Her articles were served
with Henderson and Ball. She was admitted
to practise in 1979, and then became Asso-
ciate to Sir Ninian Stephen, then a Judge of
the High court. During that time Her Hon-
our was fortunate (in view of her own
cooking skills) to marry Melbourne’s most
gifted amateur chef (also a teacher, his-
torian and musician). She came to the Bar
in 1981 and read in the chambers of Peter
Heerey, now Mr. Justice Heerey of the Fed-
eral Court. Practice at the Bar followed,
together with tutoring at St. Hilda’s Col-
lege, at Ormond College and at the Leo
Cussen Institute. In 1985, academia again
beckoned, and Her Honour returned to Ox-
ford, the place of her birth where (with the
aid of a Sir Robert Menzies Memorial Schol-
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arship in Law) she completed a doctoral
thesis in constitutional law, and obtained
the degree of Doctor of Philosophy. Her
thesis was on a comparison of the treat-
ment of constitutional facts in the United
States Supreme Court and in the Australian
High Court. The thesis is marked by erudi-
tion, clarity and thoroughness.

Its general burden is to express the
view that the High Court should, in deter-
mining constitutional issues, follow the US
Supreme Court and undertake much more
of a fact finding exercise than it currently
does. No doubt such views show the hopeful
aspect of Her Honour’s nature. 1t is, how-
ever, thought that one would not want to
put much money on the High Court actually
adapting Her Honowr’s thesis in that aspect,
no matter how correct. Her judgments will
certainly get a better reception there than
the thesis might have done. While in Ox-
ford, Her Honour was a member of the
Committee on Executive Government of
the Constitutional Commission, headed by
Sir Zelman Cowan. In 1993 Her Honour
became a part-time President of the Com-
monwealth Administrative Review Council
(until 1995) and in 1996 became a part-
time Commissioner of the Human Rights
and Equal Opportunity Commission. She
served on numerous boards and commit-
tees, including the Bar's Ethics Committee.
She took silk in 1896.

After Oxford, Her Honour returned

dispatching reserved judgments, and in
dealing with the business of the Commer-
cial List.

His Honour once remarked in the pages
of the Victorian Bar News that the most
annoying thing about being a Judge is
“When somebody says to you, especially
when they meet you socially, ‘Oh well then I
suppose you are working ten to four these
days'. I am afraid that such remarks are
rarely made to High Court Judges.

His Honour has the confidence, support
and best wishes of those with whom he
shared camaraderie and contest, the mem-
bers of the Victorian Bar. We warmly
congratulate His Honour on his appoint-
ment.

of Appeal

to the Bar for a short period, but in
1991 undertook a two-year appointment
as Counsel assisting the Commonwealth
Solicitor-General. A grateful Common-
wealth provided Her Honour with work
which took her to the International Court of
Justice, Paris, London, Oxford, Cambridge,
Boston, Washington, Atlanta, St. Louis and
San Francisco. The Commonwealth also
ensured that it obtained Her Honour’s serv-
ices in a number of significant cases in the
High Court, in the areas of administrative
law and constitutional law. Her Honour ap-
peared in, inter alia, Victoria v. The BLF
(whether a State Royal Commission was
in contempt of the Federal Court),
Polyukhovich v. The Commonwealth
(the validity of war crimes and retrospec-
tive legislation), the Tasmanian Dams
case (involving constitutional points too nu-
merous to mention), Free v. Kelly
(regarding electoral laws), Australia
Tape Manufaciurers Assoctation v.
The Commonwealth (validity of royalty
provisions of the Copyright Act), Leeth v.
The Commonwealth (validity of differ-
ential minimum terms of imprisonment
imposed on Commonwealth prisoners, ap-
plying State law), Precision Data
Holdings Lid v. Wills (the judicial power
of the Commonwealth, in respect of the
ASC’s power to declare conduct as unac-
ceptable), Re Australian Education
Union (validity of Commonwealth indus-
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Legal Aid

HE recently enacted s.29A of the Legal

Aid Act permits Victoria Legal Aid
(VLA) to establish panels of practitioners
for different classes of matters in relation
to which legal assistance may be provided.

VLA has proposed a scheme, supported
by draft documents, for the establishment
of limited practitioner panels in the area of
indictable criminal trials. VLA has sought
submissions from the Bar Council to be re-
ceived prior to VLA’s next board meeting
on 15 October 1997.

At its meeting on Thursday 9 October
1997, the Bar Council resolved that it was
of the view that the scheme currently pro-

posed by VLA for the establishment of lim-
ited practitioner panels is inconsistent with
the Bar's Rules of Conduct and incompat-
ible with the duties which members of the
Bar owe to their clients, to the court and to
the administration of justice.
Aspects of the scheme of grave concern
to the Bar Council include:
1. The selection criteria for appointment
to the panel.
2. The performance standards required of
advocates appointed to the panel.
3. The grounds for removal of an advocate
from the panel.
The full text of VLA’s letter containing

trial laws applying to employees of the
States and their agencies). Victoria got a
look-in in Capital Duplicators, involving
the constitutionality of business franchise
fees. All this is a long way from appeals
against sentence and appeals involving the
Transport Accident Act, which will now oc-
cupy much of Her Honour's time, until
Victoria develops (hopefully again) as sig-
nificant a civil trial jurisdiction as that in
New South Wales.

At Her Honour’s welcome, much mention
was made of ear plugs (as an aid to concen-
tration). They probably won’t be worn on
the Bench, and hopefully Her Honour's
sense of humour will not be evidenced on
the Bench either, as Her Honour’s laugh is
an extremely significant event when heard
for the first time. In the days before Her
Honour had a secretary, or an associate,
she once posted her purse instead of a uni-
versity assignment. This was certainly not
an attempt at bribing, but hopefully the de-
livery of judgments will take a more usual
course.

The State is very fortunate indeed to re-
ceive Her Honour’s services in the Court of
Appeal. It is also significant, from the Bar’s
point of view, that talent is being attracted
to the Bar, both for the Bar’s own benefit
and so that it can carry out its traditional
role of supplying quality office holders of
the State. The Bar’s provision of accom-
modation and its organisational and
professional structures are important in
those regards, and Her Honour’s career to
date provides a happy example of the per-
sonal and community benefit it provides.

its proposal and attaching draft documents
is available for inspection at the offices of
the Victorian Bar Council, 12th Floor, Owen
Dixon Chambers East, and at each of the
Clerk’s offices.

The Victorian Bar Council has today
made a detailed written submission to VLA,
and anticipates a response from VLA
shortly after VLA’s meeting on 15 October
1997.

The Bar Council will keep members of
the Bar fully informed on developments.

Neil J. Young, Chairman
Victorian Bar Council
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Justice Finkelstein, Federal

Court

N 21 July 1997 Raymond Anthony

Finkelstein was sworn in as a Judge

of the Federal Court of Australia.
His Honour was born in Munich and settled
in Australia in 1950. He was educated at
Elwood High School and Monash University.
He was admitted to the Supreme Court of
Victoria in 1971. He worked as a solicitor at
Sackville Wilkes until signing the Bar Roll
in 1975. His Master was Michael Black, now
Chief Justice of the Federal Court.

At the Bar His Honour's ability quickly
asserted itself. He developed a broad com-
mercial practice spanning company law,
trade practices, industrial law, equity and
many other fields.

His practice was massive. It is the opin-
ion of many that His Honour’s practice was
one of the busiest at the Victorian Bar. His
Honour was even known to accept a brief
to Answer his own Interrogatories!

Anecdotes about His Honour's practice
abound. On one occasion His Honour is said
to have run up to six conferences at once,
skipping lightly from room to room in a se-
ries of powerful cameo performances. It is
said that His Honour has conducted suc-
cessful and productive conferences in art
galleries, over a billiard table and even in
the back of his Ford Thunderbird!

His Honour had five readers: David
Clark, Trevor McLean, Susan Morgan (now
Morgan J. of the Family Court), Justin
O’Bryan and David O’Callaghan.

All of His Honour’s readers testify there
was much (o be learned from their Master,
if only they could catch him between con-
ferences and appearances. Ever generous
with his time, the standing rule was that if
they needed to speak to him urgently they
could reach him at home after 10.00 p.m.
His readers testify that none ever came
across any evidence that His Honour felt
the need for sleep!

His Honour took silk in 1986. His prac-
tice quickly assumed the frenetic pace of
his days as a Junior. When appearing in
BHP v. Oil Basins Arbitration one part
of the case was heard in the Full Court of
the Supreme Court. His Honour’s leaders
were Gleeson Q.C. (now Chief Justice of
NSW) and Charles and Hayne JJ. (now Jus-
tices of the Supreme and High Courts).
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The American lawyers of His Honour's
client had travelled to Melbourne for this
part of the case. They succeeded where
few local lawyers had in the past of ex-
tracting a promise that His Honour give full
attention to the case and not take any

other work that would interfere with their
case. The promise had barely escaped His
Honour’s lips when the phone rang and the
solicitor asked for Mr. Finkelstein to obtain
an injunction for one of his all-time heroes
— Bruce Springsteen. The case related to



t-shirts bearing the likeness of Springsteen.
His Honour artfully arranged for the injunc-
tion to be heard at 4.45 p.m. At 4.15 p.m.
His Honour left the Full Court ostensibly to
go and change before attending the usual
after court conference. In the meantime,
His Honour obtained the injunction and re-
turned to the conference. The next morning
His Honour was dismayed to find that Mr.
Springsteen’s publicity machine had en-
sured that their counsel’s identity was fully
exposed in the press.

The American lawyers in the BHP case
were puzzled and hard pressed to work
out how His Honour had managed to
appear on television as Mr. Springsteen’s
Barrister when he had been sitting in
the Full Court all that day. Such are His
Honour’s talents!

His Honour was responsible for main-
taining an extensive library in Aitken
Chambers. His inquisitive nature is evi-
denced by the library's many volumes on
US and Canadian law, the secession of the

All of His Honour’s readers
testify there was much to be
learned from their Master, if
only they could catch him
between conferences and
appearances.

Republic of China and the Samoan Criminal
Code.

His Honour was extremely gifted at
achieving results for his clients in court.
His reputation is of a barrister totally dedi-
cated to his briefs and it would seem the
secret of his great success was that he im-
mensely enjoyed every minute of his life as
a Barrister.

His Honour maintains a reputation as
a keen Carlton supporter. Years ago
Finkelstein regarded it as an honour fo

appear on behalf of the Carlton Fooball
Club in an application to restrain The Age
newspaper from publishing an article about
its financial affairs. An amusing side to the
story is that when he and his leader, then
Goldberg Q.C., walked into court his oppo-
nents Winneke @.C. and E.W. Gillard
remarked that “two good men will always
beat two good little men”. One wonders if
the same proposition holds good for State
and Federal judicial office.

His Honour's departure from the Bar is
a matter of regret to us all. “["ink” as he is
widely known at the Bar is one of the most
friendly, warm-hearted and generous of our
members. He has a wonderful sense of hu-
mour, a vast knowledge of the law and an
abiding interest in its development. He will
be remembered as one of our finest advo-
cates, a master of all aspects of the law,
with a memory like a computer, a lightning-
fast legal mind and graced with the powers
of intuition. We wish him every success in
the next stage of his career.
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\ | EIL Forsyth Q.C. was a true leader

of the Victorian Bar and the Aus-
4 tralian legal profession. In his long
career he played a key role in some of Aus-
tralia’s most important litigation and legal
developments. He was immensely learned,
personally charming and incredibly gener-
ous to his family, colleagues and to the
community.

Neil's comnmercial and taxation law prac-
tice was massive and was of national
reputation, but he was also briefed by the
non-corporate community. One of the last
major cases in which he appeared was
the Kruger and Bray litigation in the
High Court (the Stolen Generations
casg), as lead counsel representing the
Aboriginal plaintiffs. He took this brief, like
many others, at short notice and on a pro
bono basis.

Neil Forsyth was born in Ararat and was
educated at Ararat State School, Ararat
High School and Brighton Grammar School.
He attended law school at the University of
Melbourne, working on a baker’s cart dur-
ing the university vacations. He shared the
Supreme Court Prize and graduated with
Honours in law in 1961, after which he won
a scholarship to attend the law school at
the University of California at Berkeley.

Neil signed the Victorian Bar Roll on 19
September 1963, reading in the chambers
of R.G. Griffith. As a junior barrister his
commercial practice quickly grew, which
was not surprising given his powerful intel-
lect, deep knowledge of the law and his
strong work ethic. He was particularly
famous in the Victorian legal community for
the devastating speed with which he could
master a brief and proceed to argue it in
court. His practice moved into the area
of taxation law, and he appeared in the
High Court in the important case of
Federal Commission of Taxation v.
Whitfords Beach in 1982. At the same
time he was gaining a reputation as one of
Melbourne’s leading barristers. Neil took
the trouble to act as mentor to many young
members of the Bar, including Justice Ron
Merkel of the Federal Court, Bill Martin
Q.C. and Ada Moshinsky Q.C. He took his
role as mentor very seriously, giving his
readers invaluable tuition in the skills of
pleading, advice-giving, advocacy, and the
ethical standards of the Bar.

Neil took silk on 22 November 1977. His
practice continued to grow. He became
Australia’s foremost tax adviser, but his
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Neil Forsyth Q.C.

skills reached far beyond the law of taxa-
tion. The Australian legal profession
recognised that he had a profound knowl-
edge of all aspects of commercial law. The
pity, perhaps, is that his advice practice be-
came so prodigious that it tended to limit
the number of appearances he made.

It is sad that Neil's prowess at taxation
is linked to his early death. Between the
middle of 1985 and February 1990, Neil had
to fight criminal charges that he had con-
spired with certain tax scheme promoters
to evade tax. In truth, Neil had done noth-
ing more than provide a legal opinion as
to the tax effectiveness of a proposed
scheme. If the Commissioner of Taxation
had sought his opinion about such matters,
Neil would have given it with the same care
that characterised all his work, no matter
who the client was; he had, in fact, fre-
quently appeared for the Commissioner
during his career. After a committal, much
publicity and years of worry, the charges
against him were thrown out of court.

It was a mark of the man that this expe-
rience did not embitter him even though, as
a result of being the target of unfair pros-
ecution, it is likely that he was denied
much-deserved judicial advancement.

Neil Harry Mark Forsyth Q.C.

Through this period Neil remained, as
always, the cultured and warm-hearted per-
son that the Bar knew and loved.

The experience of being unfairly pros-
ecuted did, however, take a heavy toll on
Neil’s health. For some years he bore the
burden of serious illness with grace and
dignity. He never lost his good humour, or
his belief in basic human decency. He was
generous beyond words in all his dealings
with clients, solicitors and other barristers,
whatever their seniority. Over many years
he performed a wide range of services for
the Victorian Bar Council and the Bar as a
whole, including the organisation of con-
tinuing legal education at the Bar. He
served on the Law Faculty of the Univer-
sity of Melbourne from 1988 until early this
year. He tutored for many years at Trinity
College as a resident tutor, and lectured
at RMIT in constitutional law and taxation.
He contributed regularly to the Austral-
wan Law Journal.

Neil will be sorely missed. He is survived
by his wife Jannie, his daughters Miranda
and Juliet, and his sister Catherine.

Neil Young Q.C.
Chairman, Victorian Bar Council



Guy Newton Brown

UY Newton Brown died on the 27

April of this year. He was admitted

to practise in 1960 and in the same
year signed the Bar Roll reading in the
chambers of Brian Thompson. For many
years he had retained Ken Spurr as his
clerk. U pon Ken’s retirement, Guy moved
to List D.

He was born in Western Australia in
March 1934. The family moved to Mel-
bourne and he received his secondary
education at St. Josephs, North Melbourne.

Guy graduated from the University of
Melbourne. During his student days he was
extremely active in student politics and in
1955/56 he became President of the SRC.
while at the University he joined the Mel-
bourne University regiment and continued
his association with the Army by becoming
amember of the Army Reserve.

On one occasion, he surprised his Army
colleagues by regaling the mess with a
trombone solo of sorme skill and gusto. This
surprised his friends who had no idea that
Guy possessed any musical talents, let
alone for the trombone. What had not been
appreciated at the time was that outside
the open window of the mess was another
person, unseen, who possessed all of those
talents and who supplied the music to which
Guy assiduously mimed. With such organi-
sational ability the Bar was the only place
for Guy.

Guy frequently appeared in common law
jury trials, although his talents were far
from limited to that area. Guy, good advo-
cate that he was, would often seek to
impress a jury with a dramatic flourish at
the start of his closing address. On one oc-
casion, having taken a particularly adverse
view of the plaintiff, he startled his instruc-
tor, Lindsay Collins of Molombys, by
commencing;

“Ladies and gentlemen of the jury, you have just
witnessed the performance of a consumate liar.”

Then, as he paused for effect, there
came an unexpected response: “Yes,” was
the audible whisper from the jury box, “but
who?"!

Guy’s early interest in student politics
eventually bore fruit when in 1973 he was
elected as a councillor with the municipal-
ity of Hawthorn. He came in at a time when
there was a movement against what was
seen as “the old guard”. He was very con-
cerned with the protection of historical
buildings and during his terms in office did

Guy Brown

much to preserve the Victorian charm of
Hawthorn. He served for council until 1944
when the councillors abolished and subse-
quently amalgamated into Boonandara. He
was Mayor of Hawthorn on two occasions.
The first being in 1978-79 and the second
being in 1987-88. He was a very strong
supporter of the need to maintain the

municipal identity and did much for those
who lived in Hawthorn.

He is survived by his wife Vivienne and
his sons Justin, Clem and Damien. Regret-
tably he was predeceased by his third son
Hayden.

John V. Kaufman
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The 1997/98 Bar Council
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Back row: David Neal Paul Santamaria Jane Dixon Andrew McIntosh Richard McGarvie
David Beact
Seated: Samantha Burchell Ross Ray Q.C.
(Assistant Secretary) Robert Redlich Q.C. (Honorary Treasurer)

Absent: Robert Richter Q.C., Jack Rush Q.C., Carolyn Burnside and Fiona McLeod.
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Stephen Kaye Q.C. Philip Dunn Q.C. Duncan Allen
Peter Riordan Robin Brett Q.C.
Bernard Bongiorno Q.C.
Neil Young Q.C. David Curtain Q.C. Mark Derham Q.C.
(Chairman) (Senior Vice-Chairman) (Junior Vice-Chairman)
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The continuing story of the
Silver Cigarette Case

How six members of the Victorian Bar over the past 100 years have been given this artifact in
acknowledgement of their particular contribution, and later passed it on to a fellow barrister whom

they judged worthy of receiving it.

N June 1995 Justice Frank

] Vincent gave Dysom Hore-Lacy
stlver cigarette case. At that

moment, a (radition that
had existed at the Bar for
100 years was continued.
Accompanying the ciga-
rette case was a note in the
Sollowing terms: “In recog-
nition of your readiness to .
uphold the highest tradi- '
ttons of an advocate and to
appear without fee for
those wunable otherwise to
afford your services”. Omn
each occasion that the case |
has been  handed on
it has been accompanied
by a mnote in those terms. '
The case is well worn and
the following mames and
dates are inscribed upon
it. Herbert Bryawnt 1895,
Eugene  Gorman 1924,
John Barry 1985, John
Nimmo 1962, Richard
McGarvie 1975, Frank Vin-
cent 1983, Dyson Hore-
Lacy 1995.

A distinguished advocate himself
Coldham came to the Bar in 1884. Coldham
was a widely educated man who had train-
ing in engineering and chemistry. He
appeared as junior counsel in the case of
Speight v. Syme, two celebrated libel tri-
als that were heard by the Supreme Court
in 1894 and which occupied the unheard of
time of 180 sitting days. Coldham died in
1908.!

Herbert Bryant was admitted to prac-
Lise in 1882 and practised at the Victorian
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Bar for 42 years. He is described by Sir
Arthur Dean? as a formidable man in court,
a capable common lawyer and a man of

First given in 1895 to Herbert Bryant by fellow member
of the Victorian Bar, Walter Coldham, the names of the
JSollowing recipients are engraved on it: Herbert Bryant,
Eugene Gorman, John Barry, John Nimmo, Richard
McGarvie, Frank Vincent and Dyson Hove-Lacy.

strong and vigorous appearance and action.
He was appointed King’s Counsel in 1920,
and he became Chairman of the Bar Coun-
cilin 1922. In 1924 Bryant appeared for the
editor of the Geelong Advertiser in a li-
bel action brought against the newspaper
by Alfred Ozanne. As the Labor MHR for
Corio, Ozanne claimed the newspaper had
defamed him in publishing an account of his
service in World War I which alleged
that he was absent without leave. The trial
was notable for the cross-examination of
Billy Hughes, the Prime Minister at the
time, by Joan Lazarus (Rosanove) concern-
ing an allegation that he had suppressed
cables from Europe relevant to Ozanne’s
war service and which were relevant to his
case.

FKugene “Pat” Gorman signed
the Roll of Counsel in 1914. He
was appointed King’s Counsel in
1929 on the same day as Robert
Menzies. In 1931 he was the
leader of a group of barristers
who established Equity Cham-
bers. Among them was John
Barry. Gorman was well known
as a powerful advocate with
wide interests in the community.
For many years he was the edi-
tor of the Truth newspaper. He
was awarded the Military Cross
during World War 1. In 1942 he
became the Inspector of Army
Administration. He served as
Consul-General for Greece and
also for the Netherlands East
Indies. In 1953 he was knighted.
Charles Francis Q.C. recalls
Gorman delivering a lecture at
the University of Melbourne titled “I only
chose the happy hours”. In the lecture he
observed that he kept three notebooks. One
contained case notes, another quotes that
he regarded as useful and the third, racing
results.

In 1924, the year that Gorman received
the case from Bryant, he appeared for An-
gus Murray. Murray was charged with the
murder of a bank manager during the
course of a robbery in Hawthorn. Murray
was tried alone as his co-accused, Buckley,
had absconded. It was common ground that
Murray had not fired the shot that killed the
deceased. Murray's appeal to the Full Court
was unsuccessful and special leave to ap-
peal was refused by the High Court: see
[1924] VLR 374. He was executed. Buckley
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Current holder of the Silver Cigarette Case, Dyson Hore-Lacy Q.C. (al right), and former holders Justice Vincent
(left) and Richard McGarvie (centre).



was subsequently arrested and convicted
but not executed. A change in government
is thought to be the reason as the ALP was
opposed to capital punishment. The Victo-
rian Law Reports do not record whether or
not Murray had a solicitor; the notation is
blank. Gorman is recorded as his counsel.
Gorman died in 1973.

I

John Barry signed the Bar Roll in 1926.
He had a successful criminal practice in
civil and criminal causes and was appointed
King’s Counsel in 1942. He became a Jus-
tice of the Supreme Court of Victoria in
1947. In 1948 Barry presided over the trial
of Morrison v. Jenkins which concerned
the paternity of two children born within
minutes of one another at the Kyneton Hos-
pital in June 1945. After the birth of the
children allegations emerged that the nurs-
ing staff had inadvertently swapped the
children. In accounts of the controversial
case Barry is described as a champion of
the individual’s rights and a man not fright-
ened to defend unpopular causes.? Barry
declined to make the orders sought by the
plaintiffs in the case.

Barry was a criminologist and keenly in-
terested in the welfare of prisoners. In
1955 and 1960 he led Australian delega-
tions to the United Nations Congresses
on crime and offenders. In 1960 Barry
was knighted. He was Chairman of the
University of Melbourne Department of
Criminology and was the first Chairman of
the Parole Board of Victoria when it was
created in 1957. Justice Frank Vincent, the
current Chairman of the Parole Board, be-
lieves that Barry was greatly influenced by
Alexander Maconochie who was the Gover-
nor of Norfolk Island in the 1840s. Barry
wrote a biography of Maconochie and also
a biography of William Price who was the
first Governor of Pentridge Prison.
Maconochie was an enlightened individual
who was determined to remove the brutal-
ity from the penal colonies of the 19th
century. He introduced the notion of
earned parole at Norfolk Island and devised
a system whereby prisoners would live and
work in teams. Each member of the team
was responsible for the others and the
group's success would ensure parole was
earned by all. William Price on the other
hand was a violent and repressive man who
was ultimately murdered by prisoners on
the docks at Williamstown. Barry’s biogra-
phies are in the Supreme Court Library and
were used as source material by Robert
Hughes for The Fatal Shore.
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John Nimmo came to the Bar in 1933. He
developed a broad practice although he
specialised in criminal law prior to the out-
break of World War II. During the war he
served with the Australian Red Cross and
was primarily responsible for searching or
organising the search for missing soldiers
and the evacuation of wounded. He served
in Syria, Palestine, Egypt and New Guinea.
In 1944 he stood against Robert Menzies
for the Federal seat of Kooyong, as the
candidate for the Servicemen's Party. He
came within 100 votes of unseating the sit-
ting member. At the conclusion of the war
he resumed practice at the Bar and became
amember of the Taxation Board of Review.
He was appointed Queen’s Counsel in 1957 4

In 1962, the year Nimmo received the
case, he appeared as counsel for Robert
Peter Tait. Tait had been convicted of mur-
der and sentenced to death by the Victorian
Supreme Court, his defence of insanity hav-
ing failed. Nimmo was first briefed to
appear for Tait before the Full Court of the
Supreme Court of Victoria on an applica-
tion to stay Tail’s execution. It is probable
that all of the work Nimmo did for Tait was
on a fee declined basis. The proceedings
concerned the power of a superior court to
restrain the execution of an insane person.
At first instance Mr. Justice Gowans had
held that the common law power of the
Court to restrain such an execution had
been subsumed by the statutory procedures
of the Mental Hygiene Act 1958. The
Full Court dismissed the appeal from the
judgment of Justice Gowans and on 31
October 1962, the day before Tait’s execu-
tion was to take place, proceedings were
commenced in the High Court of Australia.
The High Court ordered the stay which was
sought, with Sir Owen Dixon observing that
“I have never had any doubt that the inci-
dental powers of the Court can preserve
any subject matter, human or not, pending
a decision” ?

Richard McGarvie came to the Bar in
1952 and read with George Lush. He was
appointed Queen’s Counsel in 1963 and a
Justice of the Supreme Court in 1976. In
1992 he became the Governor of Victoria.
He enjoyed a long friendship with John
Nimmo and wrote the obituary that ap-
peared in the Australian on Nimmo’s
death. When he commenced reading,
George Lush told McGarvie that a barrister
should have only one standard, namely, to
do his or her best at all times.

McGarvie was very proud to receive the
case from Nimmo and regarded it as a sym-
bol of the standards of the Bar which were
built on sound ethics and community re-
sponsibilities. He regards the Victorian Bar
as the institution which has had the great-
est influence on his life and is very proud to
be associated with those who have previ-
ously owned the case.

Like many barristers of his generation,
McGarvie was keenly interested in the Tait
case. He prepared a petition containing the
signatures of 91 barristers which was sub-
mitted to the Attorney-General seeking
the commutation of Tait’s death sentence.
The first signatory to the petition was
Murray Mclnerney @.C. who, at the time,
was widely regarded as suitable for ap-
pointment to the Supreme Court. The
petition was publicised on the front page
of the Melbourne Sun the day after it
was presented to the Attorney-General.
McGarvie sat in Court during the applica-
tion before the High Court and described it
as a classic collision between the Executive
and the Judiciary. He said he was never
more proud of our judges’ law and legal
profession

Richard McGarvie's contribution to the
administration of justice in Victoria is well
known. As Queen’s Counsel he had a
particularly broad practice including
appearing for the defence in a number of
criminal trials. He regularly appeared on a
fee declined basis. In 1952 Richard
McGarvie established a legal aid scheme
which was operated by a member of staff of
the University of Melbourne Law School,
Dr. Hans Leyser who had a practising
certificate. McGarvie recruited junior bar-
risters who were coming to the Bar and
many cases were handled by them on a fee
declined basis. In 1970 he was instrumental
in seeking Federal intervention in the
Victorian ALP. His letter to the Federal Ex-
ecutive was settled by Eugene Gorman
Q.C. The Federal intervention in the affairs
of the State Branch is credited with assist-



ing the election of the Whitlam Government
in 1972.

In 1961 Frank Vincent signed the Bar
Roll. He was appointed Queen’s Counsel in
1980 and a Justice of the Supreme Court in
1985. He recalls signing a petition which
was prepared for submission to the Attor-
ney-General in relation to the proposed
hanging of Robert Peter Tait. Justice Vin-
cent is Chairman of the Adult Parole
Board.

On New Year’s Eve 1978 at Huckitta Sta-
tion, 175 miles north-east of Alice Springs,
a station manager was shot and killed.
Three Aboriginal children, aged 12, 13 and
14, and a retarded Aboriginal woman, aged
23, were charged with his murder. Another
woman, aged 28, was also charged but was
found not guilty at trial. Frank Vincent and
Dyson Hore-Lacy appeared at trial for two
of the accused. Also appearing at the trial
were John Coldrey and John Dee. Frank
Vincent and Dyson Hore-Lacy both regard
the trial as one of the most important con-
ducted by them as counsel. The accused
were convicted and in a divided court their
appeals were also unsuccessful. The appeal
is reported as Collins v. B (1980) 31 ALR
257. It contains the dissenting judgment of
Sir Gerard Brennan concerning the admis-
sion of confessional evidence which has
been widely adopted in subsequent cases on
the issue.

In 1975 Peter Faris approached Frank
Vincent and Geoff Eames to assist him in
establishing the Central Australian Aborigi-
nal Legal Aid Service in Alice Springs.” For
the next ten years, Vincent appeared on a
regular basis in the Northern Territgry for
Aborigines charged with serious criminal
offences. The work necessitated lengthy
absences from his practice in Melbourne
and from his family. The fees paid to coun-
sel were considerably less than they would
be able to earn in Victoria. Dyson Hore-
Lacy spent two years as an in-house lawyer
with the Aboriginal Legal Service in Darwin
and continues to appear as counsel on
behalf of Aborigines in the Northern Terri-
tory.

1t was located approximately two years
later when a person telephoned his associ-
ate and informed him that the cigarette

case had been located at Moonee Valley
Racecourse. The judge arranged for his tip-
staff to travel to the racecourse to collect
the cigaretie case and pay a reward. It is
thought that whoever located the case rec-
ognised the names upon it including that of
Eugene Gorman who was keenly interested
in horse racing. It is not known who stole it
from Justice Vincent’s chambers.

Hore-Lacy signed the Bar Roll in 1967
and was appointed Queen’s Counsel in 1995.
He has appeared as counsel in numerous
important criminal cases in Victoria includ-
ing the police shooting inquiry on behalf of
the family of Gary Abdullah, the inquiry
into the shooting of Colleen Richman and
the first hearing of the application to im-
prison Gary David under the legislation
devised for him. In 1990 Dyson Hore-Lacy
appeared for Kevin Bugmy in the High
Court in relation to an appeal against a sen-
tence imposed upon him for murder by the
Supreme Court of Victoria.8 Bugmy was an
Aborigine who had been removed from his
family as a young child. When he was 13
years of age the family who he had been
placed with returned to Holland. Bugmy
was left to survive on the street and be-
came an alcoholic and drug dependent. The
application to the High Court was success-
ful and resulted in a reduction in his
sentence.

Dyson Hore-Lacy is a proud owner of
the cigarette case and regards it as an hon-
our to be associated with those who have
owned it before him. It remains a symbol of
the importance of the unity of the Bar and
its ethical foundations. He is keeping an eye
out for the next recipient.

Mark E. Dean

NOTES:

1. Dean, A Multitude of Councillors p.182.

2. Ibid p.184.

3. Duck, Colin and Thomas, Martin, Whose Baby?

p.56.
4. McGarvie R.E. “Obituary Sir John Nimmo” the
Australian August 1997.

5. Hulme Q.C., S.E.K. (1962) 108 CLR 620 at 623;
(1997) “Tazt’s Case and Sir Owen Dixon" Vic-
torian Bar News No. 101 p.34.

. McGarvie, R.E. ibid

. Faine, Lawyers in the Alice p.151 .

. (1990) 169 CLR 525.
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“I've never run a Crook Race

in My Life”

Dr. Philip Henry Napoleon Opas, OBE, Q.C., interviewed by Judge Warren

Fagan, approaching his 80th birthday

80 on 24 February 1997. He signed the Bar Roll

in 1946 on demobilisation at the end of the
Second World War. He read with the late Mr. Justice
Sir Robert V. Monaghan, and took silk in 1958.

Much of the career of this unusual man is described
in his biography by Patrick Tennyson titled Defence
Counsel published in 1976 by the Hill of Content
Publishing Co. After conducting a wide and varied
practice, Opas left the Bar in 1968 shortly after his
client Ronald Ryan was executed on 3 February 1967.
He then took an executive position with CRA Limited
but returned to the Bar in 1972.

Thereafter he was appointed to a series of offices
between 1973 and 1984: Chairman of the Environment
Protection Appeals Board, Chairman of the Planning
Appeals Board and Deputy President of the Victorian
Administrative Appeals Tribunal.

Upon retirement from this office he resumed
practice as an advocate specialising in town planning
and local government law and he is still in active
practice.

While Chairman of the various tribunals he headed,
Opas conducted proceedings in an informal but forth-
right style, punctuating the proceedings and his
decisions with populist bromides such as:

“Planning is for people”
“T'll cut through the red tape where necessary”
“The decision is made by my two technical experts.

P HILIP Henry Napoleon Opas, OBE, Q.C. turned

I'm just here to blow the whistle and award the free
kicks”

“Advice is worth what you pay for it”

“You had an armchair ride, like Phar Lap in a bush
welter”

“This is like a contest between Phar Lap and Radish”
“The witness was lbw, bowled and stumped”

“One of the few freedoms left in this world is the
freedom to go broke”.

The outstanding feature of Opas sitting on a
tribunal was his absolute good humour and geniality
on all occasions.

We interviewed him on 10 May 1996 in anticipation
of his 80th birthday — we wanted to be sure of
preserving his recollections — and an edited version
appears here,

Perhaps we need not have worried because Turton-
Turner published two autobiographies of him on his
80th birthday titled Philip Opas — Throw Away My Wig
and Philip Opas — Here’s to The Next Man that Dies.

Philip Opas was born on 24 February 1917 and went
to school at Melbourne Grammar. In 1939, war broke
out in September, Opas married Stella Sonenberg in
October, and sat his final exams for articles in
November. To complete an eventful year he joined the
Royal Australian Air Force in December. He was
admitted to the Bar in 1942 while on leave from New
Guinea, and left the Air Force in 1946.

What went on between the time you
Jirst joined the Air Force and signed
the Bar Roll and the time that you be-
came Judge Advocate General in
19582

Dr. Opas: Well, 1 muddled my way
through practice and I learned quickly that
you had to have a good case to win i, be-
cause the Judge wouldn’t let you if you had
a bad one, and if you had a bad one, no mat-
ter how brilliant you were, you weren't
going to win that either. So I had a couple
of lucky breaks. The most important was I
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was reading with Rob Monahan — he later
became Sir Robert and a Supreme Court
Judge. So I was sitting in his chambers, in
Equity Chambers, when a solicitor came in
with his knees knocking and T was the only
one around, and he asked me if I'd accept a
brief to draw a brief for Dr. Coppel. Dr.
Coppel was very supercilious and every-
body was frightened of him, and he’'d
thrown the brief at this solicitor and said,
“Bring it back when it's a brief.” So with the
valour of ignorance I said that I'd take it on,
and as soon as the solicitor got out of ear-

shot I went into Coppel and asked him what
he wanted in his brief. He was very helpful
to me. I'd been at the Bar three months by
then. It was a High Court case, and it might
as well have been written in Sanskrit, 1
didn’t understand it. But he told me what
was wanted in the brief. When he got it
redelivered he couldn’t have been more eu-
logistic to the solicitor. He said, “That’s
what I call a brief”, and as a result of his
praise | got a junior brief to Coppel and I
was in the High Court within six months.
And from then on I had a couple of breaks



and that was it. I first went to the Privy
Council in 1950 on a 5.92 case — I was jun-
ior to Greg Gowans on that occasion, and
while we were there we were given the
brief at no fee, for John Brian Kerr, who
was the Middle Park murderer down on the
beach. The problem was concerning the
time frame for an alibi. He had an alibi for
a couple of hours, but the coroner, or the
pathologist, wouldn't fix the time of death at
less than six hours . . . and on the third trial
he was convicted.

Defence Counsel, « biography of
you written by Patrick Tennyson,
mentions a number of notable cases
i which you appeared, such as the
so-called Refrigerator case?

Dr. Opas: It was 46. The first time [ put a
wig and gown on I nearly succeeded in get-
ting my client sent to gaol without a chance
of pleading not guilty. I'd looked up this
point — [ was junior to Rob Monahan in this
trial — and I thought it was a good idea
that instead of being asked to plead guilty
or not guilty he should say “I demur”, which
meant that he was challenging that the
offence - - even if the facts were right —
constituted a crime. Rob managed to get
himself jammed and he left me to argue the
point before Sir Norman O'Bryan, and al-
though I knocked out seven or eight of the
charges out of 26, there were about 18 or
19 left on which I failed. The prosecutor,
who was Trevor Rapke, moved that sen-
tence be immediately passed, and that
created a lot of trouble . . . In the end the
Attorney-General directed Rapke to with-
draw his application. The trial went on and
he was duly convicted on all counts . . .

In retrospect, with a bit more experi-
ence under your bell, what would you
have done in the same situation now?
Dr. Opas: [ would have still said demur,
but I would have sought leave in advance to
plead over, as it’s called, in the event that
the demurrer failed . . . I wrote a very
learned article in the law journal, ALJ, on
demurrers in crime. I knew a lot more after
the case than I did before it.

How did you come to be involved in
8.92 tramsport cases, Hughes and Vale
and Deakin's case, and McCarter and
Brodie as such a young junior?

Dr. Opas: I think it's just the breaks.
Never say you don’t know. Find out. Appar-
ently I'd acted for somebody charged with
stealing tarpaulins and tyres off a parked
semi-trailer outside the Victoria Market
and I got him off . . . the corroborating po-
lice and McCarter who owned the truck,

were all as full as state schools. They’d
been boozing in the pub wailing to catch
him . .. Well, they hadn’t learned their lines
and they hadn’t compared their notes and
you could drive a horse and cart through
their evidence, and my fellow got off. So
McCarter rang me from Adelaide and he
said, “Do you know anything about 5.92?”
He said, “You did a good job against me, will
you do one for me?"

So you have immediately gone from
the Magistrates’ Court to the High
Court.

Dr. Opas: That's right. So we set up a
route for this truck to travel carting beer
from Adelaide to Sydney via Mildura, and 1
said, “You're to pull up at the police station,
go in and say ‘I'm here and [ haven't got a
permit to carry cormercial goods in Victo-
ria’; and then when you get your summons
let me know, because you've got no busi-
ness in Victoria except to get from South
Australia to New South Wales.” I'd written
it all out, what he had to say, and in due
course he rings me up and says, “1 did what
you said. I'm outside the police station. I
told them all about what you said and they
told me to piss off. What do I do?” I said,
“You stop there until you get your summons
and park right across the entrance where
the police drive in.” So that happened, he
got his bluey, | appeared at Mildura, raised
s.92. I had a lot of trouble with the Magis-
trate. He said, “] agree with you.” [ said,
“Can I see you in your chambers?” I said,
“You've got to convict on the law as it
stands.” So he comes back, “With great re-
luctance I feel compelled to convict and it’s
only a nominal matter.” I said, “Can I see
you in your chambers? You've got to fine us
ten pounds or we can’t appeal.” So he, with
reluctance, fined us ten pounds. Then I
could take it straight to the High Court, and
then I panicked. No sooner had I lodged the
appeal than every State, and the Common-
wealth, intervened, because all their
Transport Acts were in jeopardy. 1 de-
manded a leader. I nominated Dr. Coppel.
He was on the Bench in three weeks. 1 then
nominated Ted Hudson. He was on the
Bench in six weeks. The next one I nomi-
nated was Tom Srnith, and he was on the
Bench, and my client is saying “I want you
to do it.” [ said, “I'm not experienced
enough, I can’t do it against all the silk.”
Eventually we got Greg Gowans and we fin-
ished up in the Privy Council, After that [
got retained by the Long Distance Road
Hauliers and it graduated from there
into . . . we set up companies on both sides
of the borders. I was involved in egg cases.
Every egg that left the orifice of a hen

immediately belonged to the Egg Board un-
less it was the subject of an interstate
contract, so naturally we had a lot of inter-
state contracts. We challenged the validity
of that. The Onion and Potato Board, T had
a client, Deakin, who fitted a flamenwexrfer
that he'd got from disposals to his truck so
that anyone trying to toss his onions off go-
ing up the hill at Colac, he could give them
a squirt with this. It throws fire. It was a
railitary weapon and a pretty lethal one. If
he'd given anyone a decent lick with this he
would have been on a murder charge. But
he thought he was entitled to defend his
property.

You were close to homicide cases for
most of your life as a barrister. Do
you remember the case of the baby in
the rubbish shute?

Dr. Opas: That was a very tragic case.
There was a lovely young nurse at Ballarat
who was pregnant and managed to hide it,
strangely enough. She was a fairly fat girl
and she wore loose-fifting garments . . . She
gave birth to her child, sitting on a toilet.
And she took the child, wrapped it in paper
and stuck it down the shute into the incin-
erator which, in the nurses’ quarters, was
only lit about once a week. But the other
shute would have taken it to a permanently
burning incinerator where waste from oper-
ating went off. Well, nobody suspected her
of anything and she went back on duty on
Monday morning as though nothing had hap-
pened, and they were stoking up the fire to
start it on about the Tuesday and they
found the baby. Police were called in and
they started to ask a lot of questions, and
she blurted it out and she was charged with
murder . . . All T knew was that the umbili-
cal cord was still attached to the child and
the placenta. The placenta weighed two-
and-a-quarter pound, and the umbilical
cord was about eight-and-a-half inches
long. And of course the child was born
head-first into water, and I knew that the
autopsy must have shown that there was air
in the lungs, otherwise there would have
been no charge of murder. They had to
prove that the baby was born alive and had
a separate existence outside the body of
the mother.

Well, T couldn’t find out anything about
this from anybody until I decided to go and
have a look at the Women's Hospital and
Professor Townsend put a gown and mask
onme and I watched a few births. And the
thing that surprised me was the length of
the urnbilical cord. I said to the doctors —
well, you know, some of these cords were
three feet long . . . I said, “What does an
eight-and-a-half inch cord mean?” And he
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said, “It's too short, it’s dangerous.” “What
happens?” He said, “Well, the child travels
down like a yo-yo and it gets jerked .. . It
opens its mouth and it swallows the amni-
otic fluid in which it’s floating”, and I said,
“Well, that gives a picture of drowning”,
and he said “Of course.” I said, “Then it has
breathed before it is born.” He said “Yes.”
And I said, “It could be born dead.” “Yes.”
Well . . . she was never committed for trial,
but that was one that worried me.

The following year tn 1950 you were
mvolved tn another murder case
where the accused was Steven Kolacz.
Do you recall him?

Dr. Opas: He was the first migrant-killing
case down at Broadmeadows. He was one
of 1100 migrants brought out from Ukraine
and other places. He was Ukrainian. There
were seven women among the 1100, be-
cause they always brought out single males
if they could in those days — factory fod-
der or whatever. And the seven wives were
married to seven of the men, including
Kolacz. He suspected his wife of having an
affair with a Ukrainian bloke and he pre-
tended to go to work, according to the
Crown. He doubled back on his tracks,
found his wife in bed with this Ukrainian fel-
low, and parted his hair with an axe. And
they had a lot of trouble with getting a
statement from him, because in those days
they couldn’t find anyone who spoke both
Ukrainian and English, so they got a Polish.
They first of all got a Russian whose Eng-
lish wasn'’t too hot. He questioned him in
Russian, got answers in Ukrainian and
translated it into English. Well, even the
police thought that wasn’t good enough,
because he signed something he couldn’t
even read. His statement is in English and
he signs it. So they then got an Irishman
who spoke German and this fellow had been
in a camp in Germany and had a little lager
German, sort of a pidgin German. He was
questioned in German and gave some sort
of answers, but again the statement, is writ-
ten out in English and he signed that. By
the time I got to him he said he’d talk to
God but he wouldn’t talk to anyone else, and
he never uttered a word to me. All I had to
go on was the photograph of the deceased,
who was modestly wearing pyjamas, and ly-
ing on his face in a pool of blood with his
head practically chopped in half, he'd been
hit about seven times. The only thing I had
to go on was that my fellow had a cut on the
leg consistent with having been caused by
the same axe, and [ was just working out a
theory that the first blow must have been
struck by the deceased, because he was in
no position to strike a blow after he’d been
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hit. So the theory I was working on was that
my bloke had been hit first: dispossessed
the attacker, and then used the same
weapon on him. The fact that he’d hit him
seven times was unimportant if it was truly
self-defence, and all I had to go on was that
there was a trail of blood down the back of
his pyjama coat which showed that the first
blow was struck while he was standing, and
the rest of it — as I had to put to the jury
— it didn’t matter if they chopped his head
off, if the first blow was struck in self-
defence. So at the end of it all he was
acquitted of murder, convicted of man-
slaughter — he hadn’t opened his mouth —
and he got seven years. I thought I'd done a
pretty good job, it was my first real trial . . .

In those days, the late forties and
early fifties, there were some wvery
Samous barristers around. Do you
remember George Maxwell K.C.?

Dr. Opas: I do. He was blind . . . I remem-
ber George Maxwell appeared for two boys,

You only need to read two
books if you want to be well
read, the Bible and
Shakespeare. You’ve got a
quotation for everything, but
never use that quotation
twice before the same Judge
in a month.

two brothers, who'd been brought out by
their uncle who ran a wine shop in the ex-
tension of William Street, near the
market . .. He, instead of facing the jury,
turned to the opposite wall, and his junior
tugged his gown and pointed him in the di-
rection of the jury. But he made some
magnanimous gestures. He was a tall man
and he had a Scottish burr to his voice and
was very impressive, and he’'d gesture,



“These young boys in the dock”; you know,
and he got them off, and they were ulti-
mately convicted of wrongfully disposing of
the body because they tried to burn it, and
they got six months for that.

Fugene Gorman was at the height of
his fame about that time?

Dr. Opas: He was the best of the lot, I
think. He had a wonderful flow of language
and he was the best orator I've ever heard.
He sat me down one day and he said, “Lis-
ten, son. You only need to read two books if
you want to be well read, the Bible and
Shakespeare. You've got a quotation for
everything, but never use that quotation
twice before the same Judge in a month.”

Freddie Gamble. Was he one of your
acquaintances of that era?

Dr. Opas: He was one of my drinking
mates to be honest. I thought he was a very
good Judge on the Bench. He always looked
the part. He was like a matinee idol with a
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black Homburg and striped trousers and
cutaway coat, and he used to like to shock
people. His father was a doctor and in
charge of the Kew Cottage place out there,
and Freddie, while he was a Judge, wan-
dered in there one day to where there was
one of these ladies’ auxiliaries going on with
pink cakes and cups of tea, and he burst in
and beamed on them and he said “Good af-
ternoon, ladies.” They thought one of the
nuts was loose, and he said, “Do you know
where you're sitting?” and they're looking
more bewildered than ever, and he said,
“You're in the room where I was circum-
cised.”

You took silk tm 1958 after 12 years as
a junior barrister. Was that unusual
at that time?

Dr. Opas: Well, I was the only one that
year. Now they seem to have a Melbourne
Cup field, but I was the only one that went
through, and at that time I was very dubi-
ous about whether I could hold it and most

people were frightened to take silk, be-
cause it'’s going a long step . . . And I went
in to see Coppel who had seven years, I
think, as an Acting Judge, and disgracefully
he was thrown back into the pool, and he
was back in practice and I went in to see
him. I said, “I'm terrified. Why should any-
one brief Opas when they can get Coppel
for the same money?” He burst out laughing
and he said, “I can only be on one side”, so
that frightened me even more. And
strangely, he said, “You go for it.” Well, the
first brief I had was in the High Court
against him and [ must have had a good
case because [ won.

You appeared before your old mate,
Freddie Gamble. Do you remember
the case of Glasscock and Balls.

Dr. Opas: This was a funny one. He was
on circuit in Mildura and [ was on one side
or the other in every case before him. [Af-
ter a night of drinking together] . . . the
next morning I'm facing up to him in an in-
volved legal argument. I'd done all my
homework before I'd left town, and I'm
putting this quite seriously and he just leant
forward, looked at me and said, “Tell me,
Dr. Opas, what have you got to say about
the case of Glasscock v. Balls?” Well,
there is such a case — had nothing to do
with this — and he put that to me and [
said, “Well, drawing on an imperfect
memory, Your Honour”, I said, “wasn't that
overruled in the spooneristic case of Bunt
v. Kent?” “Oh”, he said, “you're quite
right.” Nobody in the court except us knew
what we were talking about and the case
went on.

You appeared for a murderer who
was the first in Victoria, if not Austra-
lza, to plead guilty.

Dr. Opas: Yes. | had to persuade Mr. Jus-
tice Barry that he could accept the plea.

These were tn the days of the death
penalty, mandatory.

Dr. Opas: Yes, this was before Ryan, and
this man killed three, and there wasn'’t a
single syllable you could say in his favour,
but he did plead guilty, a man called David,
and he didn’t hang.

Twenty-five-year Fxecutive Counctl
sentence. That must have come (o
your mind from time to time during
the Ryan saga some time later.

Dr. Opas: Well, you know, Ryan was an
assignment because the Bar had a rule. We
drew up a roster that we would provide a
silk in a capital case, in every capital case.
They didn't have Legal Aid then, they had
the Public Solicitor. It was my turn to draw
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this one, and I thought when I started this
was hopeless.

Well before the Ryan case which was
in 1966, you appeared in a number of
very interesting civil cases of the
time. Do you wrecall Cameron wv.
McManus?

Dr. Opas: That was the case where the
DLP and the ALP were at odds, and I had
the brief for the DLP in extraordinary cir-
cumstances, because 1 had once been a
member of the Liberal Party. The DLP was
regarded as a break-away group, mainly
Catholic in composition . . . they came as a
last resort to a Jewish silk with a Liberal af-
filiation, to take part in a war against the
ALP. It was a very involved thing and it
concerned trust property where all the
trustees had defected from the ALP and
were members of the DLP, Frank McManus
leading them . . . We won, we stuck to the
property and it was sold before an appeal
could take place.

As a child you had a vide on Phar
Lap. Did that lead you to an tnterest
i the racing mdustry?

Dr. Opas: Well, I've been riding horses
since [ was three. I lived in Caulfield close
to the course. I used to go round to the
course before school to do a bit of
riding . . . the trainers were interested in a
kid who didn’t want to get paid, and would
work the horses and not knock them about.
The lat was in the fire when Vin O'Neill, the
leading trainer, came to see Dad to see if
he could apprentice me, and that was the
end of a promising jockey’s career. But [
only rode Phar Lap in a bullring about, twice
the size of this room where Tommy Wood-
cock let me have a ride on him, and I just
walked him, a little trot and a walk. I did
that about three times.

That meight have been good training
Jor the jockeying you did on a num-
ber of racing cases. Do you remember
the case of the kryptorchid?

Dr. Opas: Yes. That comes from two
Greek words, krypto meaning hidden, and
orchid, testicle . . . This is a horse where
the testicles have never descended and the
question was whether it had been wrong-
fully sold in the description of a colt, as a
yearling. It was out of the first and second
horses in the Melbourne Cup . . . by Comic
Court out of Chicquita, and it was called
Comicquita, and it ran second, in Even-
Steven’s Cup. But we were having this
argument before Sir George Pape,
who wouldn't know which end you
fed a horse ... There've only been two

32

kryptorchids in racing history and they’re
both good horses . .. We had two vets who
swore that a colt was a horse capable of re-
producing. And the other side . . . said a
colt was an uncastrated male, and as this
has not been castrated at that time it
couldn’t be said they wouldn’t descend and
there was no misdescription. So we lost on
that, because Pape preferred the two vets
on that side.

I've been riding horses since
I was three. | lived in
Caulfield close to the course.
I used to go round to the
course ... |l only rode Phar
Lap in a bullring about twice
the size of this room where
Tommy Woodcock let me
have a ride on him, and |
just walked him, a little trot
and a walk.

Do you remember another racing
case concerning High Octane and Sar-
torial Splendour?

Dr. Opas: That was Phil the Pill. He put
together some concoction in a dandelion or
something, and he bribed the stable hand to
administer this before the race, and hyos-
cine was the drug. And it was unknown on
Victorian racecourses at that time but it
sent a horse slightly blind. In order to be ef-
fective it had to take effect during the
race, but not while it’s in the mounting yard
because the horse wouldn’t be allowed to
start and all the bets would be off, it had to
take place while it was in running. It was a
very cruel thing, I take no joy from it. The
stable hand who administered the drug
pleaded guilty and gave Queen’s evidence,
but he had a record and [ hopped into him.
We had a mistrial — at least a hung jury —
and at the second trial he was acquitted . . .

You had a substantial civil practice at
the time wncluding cases that in-
volved disputes that tore apart, rewnt
the Greek Orthodox Church?

Dr. Opas: Yes . . . [t was a question of an
archbishop who'd been defrocked in
America for adultery and pinching the
church funds. He turned up in Victoria and
said he was the highest ranking archbishop
and he was going to take over the Greek
Orthodox Church in Victoria Street. 1 got a
ring on a Sunday morning that there was an
army marching behind the archbishop in his
full sacerdotal robes, marching on the

church. "What do we do?” I said, “Lock the
door, bar it. We don't want another murder
in the cathedral. I can't do anything about it
until Monday, when we get a writ out and an
injunction.” So in the end they held a
church service out on the tram tracks out
there, and we took action — we had to take
it under the Companies Act, because the
church was a company limited by guaran-
tee, adhering to the tenets of the Holy
Synod at Constantinople. And the arch-
bishop and his followers attacked the
jurisdiction of the Synod to defrock him on
the ground they were controlled by commu-
nists under the set-up in Greece at that
time, but we eventually won the case before
Sir Edmund Herring, and affirmed the right
of the church to determine whom they ad-
mitted as priests or bishops. However, the
archbishop had his way because he just
raised the money and built a new church
out at Sunshine.

And the Serbian Orthodox Church
was split shortly after and you ap-
peared in that case also.

Dr. Opas: That'’s right, and we traced
back through these other bishops and arch-
bishops of the Eastern Orthodox groups;
the Syrian Orthodox, Russian Orthodox. We
traced back apostolic succession. It was a
fascinating exercise for me because nat-
urally I knew nothing about it, but I learned
a lot about it in both those cases. We won
that one too, the same result. The rebel
who'd been defrocked just raised the money
amongst his adherents and built another
church.

It was in 1966 that you launched into
the Ryamn trial which 1s a pretty well-
knowmn story, such was s fame and
1ts consequence.

Dr. Opas: . . . In all honesty, to my dying
breath, [ don’t believe he fired the fatal
shot. He was no saint and he didn’t pretend
to be, but I came to like him and you
couldn’t help it. I mean I had to tell him
frankly when I was going to the Privy Coun-
cil that “Look, I'm playing for time, but
we're not going to win. I'll do my best. Time
is on your side, if we can get enough of it,
because public opinion is opposed to your
hanging, but I'll just have to do my best”,
and he smiled and shook hands with me. He
said, “You know, mate, we're playing time
on. If you don't kick a goal soon we're going
to lose this match.” You couldn’t dislike a
fellow who was like that . . .

After the Ryan trial you left the Bar
Why?

Dr. Opas: Well, it’s funny. At the time I
was, I think, sick. It took a lot out of me, a



lot more than I thought it would. But Arthur
Rylah had told me some three or four
months before the Ryan trial, after I'd com-
pleted an inquiry as government-appointed
inspector into a number of companies, he
said, “Well, you've got the next Supreme
Court appointment”, and Arthur Rylah and
I were quite friendly, until this Ryan case,
when he took it very personally that I was
trying to stop my client being hanged. And [
met him in Menzies Hotel which was then
next door to Selborne Chambers — prob-
ably about five or six months after the
Ryan case — and he called out across the
bar, and said, “Opas, as long as I'm Attor-
ney-General you’ll never get another brief
from the Crown.” He said, “If you're looking
for a Bench you'd better pick one out in
Fitzroy Gardens”, and I left immediately.
But shortly after that I was charged by the
Bar Council with unprofessional conduct,
and called upon to show cause why I
shouldn’t be struck off, because I had gone
to the committee, the Ethics Committee, at
the time when Bolte had withdrawn my
brief. He'd instructed the Public Solicitor to
withdraw my brief so that he could hang
him before I could get to the Privy Council.
I had no instructor. So I went to the Ethics
Committee and said, “Can I go public on TV
or through the media and call for another
solicitor to instruct me?” And they told me,
“You can’t do it. That's advertising. You're
touting for business.” I did it [anyway]. And
there was a flood of applications, and Ralph
Friedman, who was at Ridgway Pierce and
Friedman, he became the solicitor and took
it over. When my client was hanged and it
was all over I was charged. I didn’t want to
take any part. A lot of barristers waited on
me and said, “You can’t let them get away
with it”, and I said, “Look, if they think
ag little of me as that, I don’t want to belong
to this club.” And finally, Dick McGarvie
and Ivor Greenwood, who became Attor-
ney-General in the Liberal Commonwealth
Government, they were my leader and
junior, and Ninian Stephen, as the junior
silk, prosecuted. There was a public hear-
ing in which I took no part. I was present.
I don’t remember what happened, except
[ was acquitted. And I think Lou Vermard
at the end, who chaired it, said, “We need
more Phil Opases, not less”, but anyway
I'd had enough and I decided to leave the
Bar.

So you went to a seat with CRA,
Conzinc Rio Tinto. You were at CRA
between 1968 and 1972 and then
returned to the Bar? Why?

Dr. Opas: Well . . . I was never home. I
had 17 overseas trips in one year and never

got the leave I was entitled to because I
was in charge of the legal affairs for 133
companies . . .  wasn't getting paid enough
and I thought things had died down a bit by
then. I thought well, T'll go back to the Bar
and see if I can pick up the threads.

At the age of 56 — that s in 1978 —
you were appointed Chairman of the
Environment  Protection  Appeals
Board?

Dr. Opas: Yes. I believe Tony Murray,
who was Solicitor-General, and who pros-
ecuted in the Ryan case felt sorry for me,
and he offered me this appointment almost
as soon as I got to the Bar really. Not long
after. I said I'd accept it provided I could do
it half time, so we fixed cases for March be-
fore the Board, and then I could practise in
April and so on. Alternate months I sat on
the Board. He agreed with that and that’s
where we went.

During your time on the Environ-
ment Protection Appeals Board unitil
1976 you were involved in a number
of pretty interesting and significant
cases at the time?

Dr. Opas: . . . It was the first time we'd
had an Environment Protection Act which
made big business clean up their act.
They’d been happily polluting for 50 years
or so and they didn't see any reason why
they had to acquire new technology at
great expense when the old plant was still
working. So we had to get the message
over.

You went from the Environment Pro-
tection Appeals Board to the Townm
Planning Appeals Tribunal in 1976.
Did you enjoy those years?

Dr. Opas: I enjoyed the companionship of
Kevin Holland and Ron Gould particularly,
who sat with me. We had to have a three-
member tribunal. [ don’t believe we ever
had a cross word and I don't think we ever
had a dissent, and we heard a lot of appeals
and it was a wonderful working combina-
tion. But they were a very hard-working
team.

I understand you didn’t give them
time to dissent, you used to give the
decisions as soon as the last witness
had stopped speaking.

Dr. Opas: That's not quite right. We knew
which way we were thinking. When you
work together up closely you do know. 1
would pass a slip across the table. If I had
two ticks for a permit or two crosses for no
permit — there was no point in my voting,
and [ saw my role as a lawyer with two spe-
cialists. They were deciding the case, and I

never felt strongly enough to dissent from
them. If [ had two ticks [ put it into words,
and [ had always worked on the basis that
the quicker you can tell people their posi-
tion the better they appreciate it . . . I was
more concerned with getting certainty into
the process and giving the result on
hand . .. Ileft at the beginning of 1980. I
took on the role of Chief Executive Officer
at Doncaster and Templestowe, and [
stayed there for 20 months and then came
back as Chief Chairman of the Planning Ap-
peals Board . . . I stayed on [after the
Planning Appeals Board merged with the
Administrative Appeals Tribunal] because I
was appointed initially, and that’s the only
reason | took that appointment and left
Doncaster. I was appointed with the rank,
status and precedence which included pay,
of a puisne Judge of the Supreme Court,
until I attained 72. And therefore, that ap-
pointment continued and there was the
anomalous situation that I was deputy to a
County Court Judge at the time when [ was
being paid more than he was, which was
quite ridiculous.

So the last 15 years or so of your em-
ployed life as a lawyer were in the
local government town planning
areaq.

Dr. Opas: Yes, although in 89 when I be-
came officially senile, I was given an
opportunity to be a senior consultant with
Mallesons, and 1 stayed there for five-and-
a-half years. [ was then head-hunted where
I am now, as a senior consultant at Arnold
Thomas and Becker. I go in — in both jobs I
went in when [ felt like it — about three
days a week.

Over the course of your time, who
have been the great barristers that
you have encountered?

Dr. Opas: [ would say head and shoulders
as a jury advocate would be Eugene
Gorman. Not far behind would be Rob
Monahan, and Tom Doyle. On the civil side,
Bill Coppel was very impressive. He rather
talked down to the Judges as though he
knew more than they did, and he might
have been right, but one of the most under-
rated men was Lou Voumard. Everyone
acknowledged that he was a fine legal mind,
and the fact he was never made a Supreme
Court Judge, or even a High Court Judge
amazes people who knew him. He would
have been an ornament to the Bench. He
was a great all-round lawyer.

What about Judges?
Dr. Opas: 1 think one thing about Judges,
they've got no right to be rude to people
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who can't answer back. And the rude ones
stand out easily: Sir James McFarlane,
Russell Martin. They seemed to take a de-
light in being rude to people. When Bill
Coppel was on the Bench, the reason he
wasn't permanently appointed was he was
so rude to people. But he confined his rude-
ness to senior people, not juniors. Among
the best Judges, [ put those who listen. Sir
Charles Lowe I admire greatly. I thought he
was a wonderful Judge. He decided the
case in front of him and although I've got no
doubt the way his mind worked, it was
what’s the fair thing in this case. “All right,
I'm not going to let law get in the way of a
just decision.” He was a model Judge in my
experience. I enjoyed appearing before
him. Tom Smith, you never knew what he
was thinking because it was like talking to
the wall. He didn’t answer you. Among
those I'd put in the worst category would
probably be Jimmy Moore in the County
Court. He was universally disliked because
he was so pompous. Indeed, he was one that
a couple of us refused to appear before.
We've had some wonderful Judges, and Ben
Dunne, when he was elevated from the
County Court to the Supreme Court, I re-
member him saying to me, “The hardest
thing as a Judge is to shut up and listen, be-
cause if you shoot your mouth off before
you've heard all the evidence you’ll be
sorry you did. At the end of the case your
views are different and you've got to eat
humble pie by retracting what you said ear-
lier.” He said, “You can shut up and listen
and be informed.” And | always tried to ap-
ply that when I was on the Bench myself. I
tried not to give away any feelings I might
have had, because I often underwent, 180-
degree turn from start to finish in my
thinking.

Favourite Legal Anecdote

Dear Eds,

I enclose “The Compleat Answer” from an
anthology edited by William Prosser,
The Judicial Humorist, Little, Brown &
Co. (1952) and sadly out of print for many
YEAars Nnow.

You will note the editor’s footnote to the
name of the case: “Although these plead-
ings were actually filed and are a matter of
public record, for obvious reasons the
names of the persons involved have been
changed. The case remained on the calen-
dar for over a year without trial. Plaintiff’s
action, and defendant's cross-action were
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What about the good practitioners in
the planning or local governmenlt
area before the tribunals?

Dr. Opas: Strangely enough, I would put
some of the best of them not as the law-
yers, but as the planners. I felt very often
we were getting non-partisan presentations
from senior planning officers at council
level, putting both sides. And I've never
known a case in the many I heard of a town
planner who didn’t tell you the whole story.
I've known many barristers who — nat-
urally they are partisan — who put one side
and completely ignore the other, and some-
times that prevents you being fully
informed. I am glad in the way that the
cases are presented, that there is always
the responsible authority putting a view,
and they do tell you the history of the site,
and one of them is here — two of them are
here (at the AAT) that I remember so well
appearing before me — Jane Monk and
Tony Liston. I never had any reason to
query anything they told me. I knew I'd got
the full story. They didn’t always win and
they didn’t expect always to win, because
quite often a town planner has to put a view
they don't agree with because the council
has overruled them . . . I think in a situation
like this, which in many ways is a layman’s
court, you get more assistance from the
people who don’t have legal qualifications,
because lawyers obfuscate something that
might be quite simple. They overlay the
facts with legal sophistry and . . . it's the
way they're trained. It's the reason they're
brought into the act. If it is merely a matter
of fact you don't need lawyers. Lawyers
certainly make it easier in the presentation
in an orderly fashion, and that's the great
advantage of the logical thinking of law-
yers. They present the case logically,

then dismissed, with costs paid by plaintiff”.

You will further note that these plead-
ings make reference to “Spanish athletics”,
an activity not noted in Burnside’s most
recent “A Bit About Words” column: 700
Vic BN 51 (Auturan, 1997).

You will even further note that Burnside
did not include in his most recent column
that great old Australian stand-by
“naughty”. This word has a long and hon-
ourable pedigree with Shakespeare using
the term “naughty house” for a brothel in
Measure for Measure. My favourite ex-
ample of its use was when it appeared at
the breakfast table of English gentlemen

usually in chronological order. They do,
however, if they've got a very difficult
case, tend to overlay it with legal decisions,
which very often have nothing whatever to
do with the case in hand. They are used by
analogy, and they've picked out of context
some statements by Judges in another case
in a different circumstance, and try to ap-
ply it to this. It doesn't work that way.

Do you think it might be a conscious-
ness of the Appeal Courts?

Dr. Opas: Definitely. I can’t help feeling
that some of the decisions given at the AAT
are looking over their shoulder to see what
the Appeal Court is going to say.

Have you ever run a case to lose it?
Dr. Opas: No.

What about the McCarter case through
Mildura?

Dr. Opas: | ran that case to win it ulti-
mately, and that was a prelude, because |
knew very well the Crown wouldn’t appeal
if we got off.

n the days of Privy Council appeals
and High Court appeals where the
loser had a choice, did you ever run a
case to lose 1t i the Supreme Court?
Dr. Opas: No. No, I've never run a crook
race in my ...e. Never, and I wou,dn't. No, [
don’t invent my client’s case, as you know.,
We just take it as it comes, and sometimes
you're on a loser. But I've thought of the
poor unfortunate lawyer who is going to
represent the accused down at Hobart.
Somebody’s going to do it. Every man is en-
titled to be defended and that’s the basis on
which we put ourselves on the roster at the
Bar C