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Editors' Backsheet 

The Legal Practice Board Must 
be Right 

AND so it seems that we were all 
born on the 1st January 1900. This 
came as somewhat of a shock. But 

it must have been right because the birth 
date was contained in the all important 
form for registration under the new Legal 
Practice Board regime. At least it was a 
shock to the junior editor of the Bar News 
to learn that for all his life he had been liv­
ing under a misapprehension of his age. So 
the junior editor consulted the senior edi­
tor, who confirmed that he in fact also had 
been born on the 1st January of 1900. 
This, of course, was much more believ­
able. 

What was surprising, was that it turned 
out that the whole editorial board of 
the Bar News had also been born on the 
1st January 1900. Historically we have 
accepted that this is correct. Full investi­
gations have found that the whole of the 
Victorian Bar was indeed born on the 1st 
January 1900. Each person had been told 
this in the new registration form which 
adds a lovely degree of conformity to 
those at the Bar. 

As well as having our age rethought, 
the new legal regime has rethought what 
we are. To begin with we are not natural 
persons. Natural persons are solicitors, or 
should we say, those who were formerly 
known as solicitors. This must be correct 
because all the former solicitors' forms 
had renamed them as being natural per­
sons. Therefore those who are brave 
enough to swear documents had to have 
new stamps created stating that they were 
natural persons. 

Questions were asked at the Bar as to 
whether this left the whole of the Victo­
rian Bar, or as it then was, or what it ever 
is now, as being unnatural or supernatural 
persons. Many former solicitors would 
agree with this but again this came as a 
shock. But instead of being unnatural per­
sons it appears on the Victorian Bar forms 
that we are indeed, sole practitioners. 
Which also led to some questions being 
asked as to whether you could be a natural 
person and sole practitioner at the same 
time. Undoubtedly sub-committees will be 
set up and regulations passed to sort out 
this difficult question which otherwise had 

been unknown whilst the guilds had 
wrongly supervised themselves. 

Of interest was one of the forms that 
had to be filled in. Somebody had not 
quite designed it the right way, and the 
heading and the addresses were so large 

Full investigations have 
found that the whole of the 
Victorian Bar was indeed 
born on the 1 st January 
1900. Each person had 

been told this in the new 
registration form which 
adds a lovely degree of 

conformity to those at the 
Bar. 

that there was a second piece of paper 
which required a signature, leaving the 
first page unsigned. So confusing that the 
senior editor forgot to sign and send in the 
second page. This undoubtedly will cause 

great filing problems. Extra staff will have 
to be employed to make sure that the first 
and second sheets do not become sepa­
rated, or indeed, that a signed second 
sheet is attached to the first sheet. This 
will necessitate triplicates and quadrupli­
cates to be created, filed and then 
destroyed. 

What is the most telling thing is that, at 
this stage, the Bar-type sole unnatural 
practitioners had to fork out $250.00. This 
must be regarded simply as a down pay­
ment on the future licence fees which will 
be needed to properly supervise, disci­
pline, register, fingerprint, identify and 
tax file, all those people loosely regarded 
as members of, or even practitioners in, 
the law industry. One can see why the 
new Legal Practice Act needed over 300 
sections to govern the unwieldy and eco­
nomically non politically correct former 
guilds. 

Quite rightly the new regime has stated 
that there must be fees agreements. This 
has caused a great frenzy of drafting. No­
body quite knows what needs to be in a 
fees agreement or how much has to be 
told to the solicitor or what the solicitor 
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has to tell the client. This of course is cre­
ating much more work and paper work all 
around the law industry. Some solicitors 
have taken it to be rather insulting that 
barristers should believe that somehow or 
other they would not guarantee their fees. 
It is hoped that such a tradition continues. 
Although it cannot be said that we can 
have traditions any more. (See section 
IIAA(b) (c).) 

Now that the new regime does not re­
quire barristers to have chambers under 
the control of Barristers Chambers Lim­
ited, there has been a slight movement to 
buildings outside the control of the central 
Bar. The moves have seen the spring­
ing up of Crockett Chambers, Winneke 
Chambers and a new one proposed over 
in Golan Heights. Chairman John 
Middleton has sent a circular around urg­
ing people not to follow this course. It is 

II 

too early to judge whether this will be a 
continuing trend, but at the moment there 
are not significant numbers moving away 
to create their own chambers. Nor at the 
moment does there appear to be any move 
for these groups to sever ties with their 
existing clerks. Only time will tell as to 
whether some of these groups will en­
deavour to set up Sydney-type Chambers. 
It is hoped that such a move does not 
eventuate. 

LINKS WITH THE PRESS 

Chairman Middleton hosted an enjoy­
able evening of drinks on 28 February 
wherein various members of the media 
partook of refreshments in the Chairman's 
room. It is a laudable trend to encourage 
some exchange between the media and 
the Bar. Now that we have been totally re­
organised under the new regime perhaps 

the press will look on us more kindly. At 
least the level of barrister bashing seems 
to have declined to some degree. 

OPENING OF THE LEGAL YEAR 

This issue contains some splendid ser­
mons and addresses given at the various 
openings of the legal year. It is hoped that 
a reading of these works will cause some 
rumination and philosophy. Something 
not to be encouraged by the new legal bu­
reaucracy. Perhaps regulations will have 
to be passed governing the content of ad­
dresses made at openings of legal years. 
Indeed, regulations may have to be passed 
as to whether openings of legal years are 
acceptable in a micro economically correct 
and governed legal industry. 

The Editors 

o/~ 
II 

SECRETARY TYPING ALL DAY! - NO TIME FOR YOUR 
FILING 
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Correspondence 

Mr. Fischer and the High Court 
The Deputy Prime Minister acknowledges criticisms were based on 
incorrect advice 

FOR the information of our readers 
and with the permission of the Chief 
Justice we publish below the corre­

spondence between the Chief Justice of 
the High Court, Sir Gerard Brennan, and 
the Deputy Prime Minister, Mr. Tim 
Fischer, concerning the "delay" in the Wik 
decision. 

3 January 1997 

The Honourable T. Fischer, M.P. 
Deputy Prime Minister 
Parliament House 
CANBERRA ACT 2600 

Dear Mr. Fischer, 

I have delayed writing this letter until 
the judgment of the Court in the Wik Case 
was delivered. 

The Australian of 28 November car­
ried a headline and article "Fischer lashes 
High Court for delay in Wik decision". 
This was the second attack you have made 
upon the Court suggesting an unwar­
ranted delay: the first was in relation to 
the date of hearing, the second in relation 
to the date of judgment. It is as well that 
you should be acquainted with the facts of 
the case. The Wik Case judgment was 
delivered by Justice Drummond of the 
Federal Court on 29 January 1996. The 
Federal Court granted the Wik and 
Thayorre Peoples leave to appeal to the 
Full Court of the Federal Court on 22 
March 1996. On 27 March 1996 the State 
of Queensland and another party filed no­
tices of motion in the Brisbane office of 
the High Court seeking removal of those 
appeals into the High Court pursuant to 
s. 40 of the Judiciary Act 1903. Removal 
of such cases is not automatic. Because of 
the urgency of the matter, the application 
was expedited by being inserted into the 
list for the next day of hearing applica­
tions for special leave to appeal, namely, 
15 April. The order for removal was made 
on that day. On 6 May, I held a directions 
hearing to identify the issues and to give 
directions for the preparation of this com­
plex matter. The parties, who co-operated 
efficiently, prepared lengthy written sub­
missions and accepted time limits on oral 
argument. The matter was advanced in 

the High Court hearing list and came on 
for hearing on 11 June. The hearing was 
completed on 13 June. 

The appeal books consisted of 17 vol­
umes, containing 263 documents covering 
3,036 pages. There were 7 volumes of leg­
islation contained in 338 documents 
covering 1,971 pages. The written submis­
sions of the parties and of the interveners 
covered 714 pages with 915 pages of 
attachments. 98 Australian and 155 over­
seas cases were cited. The transcript of 
oral argument covered 266 pages. 

This mass of material involving novel 
and difficult questions of law is an indica­
tion of the length of time that each of the 
Justices was required to spend to form his 
or her view on the answers to be given to 
the questions of law that arose in each of 
the appeals. That time had to be found 
while the Court continued to sit and to 
deal with the cases listed for hearing dur­
ing the balance of the year. To say that 
there was any unwarranted delay in the 
delivery of this judgment is quite unjusti­
fied. The practice of this Court is to 
deliver a judgment as soon as can conven­
iently be done after all Justices have 
written their judgments. This was the 
practice followed in the Wik case. Judg­
ment was delivered on 23 December 1996. 

This Court has never attracted criti­
cism for a failure to discharge its 
enormous burden. On the contrary, dur­
ing my time on this Court, the only 
comment on this score that has been 
made by those who are familiar with its 
working is amazement at its capacity to 
produce judgments of erudition in the 
variety of fields covered by its caseload. 
Perhaps some indication of the Justices' 
devotion to their duty is that the members 
of this Court, alone amongst other Courts 
and, for that matter, other branches of 
Government, have for many years been 
unable to take the leave to which they are 
entitled, sabbatical or other, during their 
tenure of office. 

I am sure that you are no stranger to 
long hours of work. Neither are the Jus­
tices of this Court. You will the more 
readily appreciate that attacks of the kind 
that you have made, emanating from a 
Deputy Prime Minister, are damaging to 

this Court. You will appreciate that public 
confidence in the constitutional institu­
tions of Government is critical to the 
stability of our society. By a convention 
which is based in sound practice, judges 
do not (and certainly should not) publicly 
attack the members of the political 
branches of government, and the mem­
bers of the political branches of 
Government do not (and certainly should 
not) attack the judges except on a sub­
stantive motion in the Parliament. This 
convention does not restrict criticism of 
Court judgments, but it does restrict criti­
cism of judicial integrity or devotion to 
judicial duty. 

Neither the co-operation that is re­
quired among the branches of 
Government nor the dignity of this Court 
would be advanced by my making a public 
statement to repel the attacks which you 
have made. Indeed, Courts are not capa­
ble of responding - nor would they wish 
to respond - to media attacks. I ask you 
to bear this in mind and to consider 
whether the making of attacks on the per­
formance by this Court of its 
constitutional functions is conducive to 
good government, even if an attack can 
gain some temporary political advantage. 

Yours sincerely, 
(Signed: Gerard Brennan) 

13 January 1997 

The Hon. Sir Gerard Brennan 
Chief Justice 
High Court of Australia 
PO BoxE435 
KINGSTON ACT 2604 

Dear Chief Justice Brennan 

I acknowledge your letter of 3 January 
and I have carefully noted your com­
ments. 

In my public statements I have at all 
times sought to acknowledge the separa­
tion of powers between the Executive 
Government and the Judiciary. This sepa­
ration of powers was referred to in the 
Australian article of 28 November 1996. 

My comments were made against the 
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background of incorrect advice I had 
received which predicted that the Wik 
decision would not be handed down by 
the High Court until calendar year 1997. 
My intentions were neither to engineer 
the headline printed in The Australian, 
nor was it to gain "some temporary politi­
cal advantage". Short or long term 
political advantage and/or disadvantage 
would only have resulted, in my view, 
from a far more robust comment than 
those I made. 

Ironically I am currently under attack 
for placing too much faith in the judiciary 
in the context of debate concerning the 
constitution, and one option proposing a 
non-discretionary extra role for the Chief 
Justice in relation to the Governor­
General. 

I readily acknowledge the huge and dif­
ficult work load before the High Court of 
Australia. I also strongly concur with your 
view that "public confidence in the consti­
tutional institutions of government is 
critical to the stability of our Govern­
ment". I have made a point of saying on 
the ABC "AM" program and elsewhere re­
cently, that I respect the amount of work 
being processed by the High Court. 

I should add I also particularly note 
your comment that Court judgments may 
be criticised as a separate matter from ju­
dicial integrity and devotion to duty, the 
Sydney Morning Herald of 11 January 
1997 falls into that category although it 
was somewhat exaggerated. 

Thank you for writing to me and please 
accept my best wishes for 1997. 

Yours sincerely, 
(Signed: Tim Fischer) 

14 January 1997 

The Hon. Tim Fischer, MP 
Deputy Prime Minister 
Parliament House 
CANBERRA ACT 2600 

Dear Mr. Fischer, 

Thank you for your letter of 13 January 
1997. I appreciate the speed and terms of 
your response. 

Yours sincerely, 
(Signed: Gerard Brennan) 
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Chairman's Cupboard 

Chairman Reviews 
Bar Changes 

SINCE the last issue of Bar News the 
Victorian Bar has undergone some 
major changes. With the introduc­

tion of the Legal Practice Act 1996, the 
Bar is now officially the Victorian Bar Inc., 
an accredited "RP A" (recognised profes­
sional association) within the terms of the 
new Act. A new regulatory framework for 
the legal profession has been created, 
headed by a new Legal Practice Board. 
This has meant, among other things, that 
the Bar is now responsible for regulating 
non-member practitioners, and that the 
Bar must now issue practising certificates 
to people wishing to practise at the Bar. 

On the whole, this transition has been 
effected without disruption. There are 
some problems and ambiguities in the 
Legal Practice Act 1996 which the Bar 
Council is raising with the Attorney-Gen­
eral and the Legal Practice Board. One 
significant change is that the Bar is now 
subject to the scrutiny of a Legal Ombuds­
man who has power to investigate 
complaints made about barristers, and to 
investigate the effect on competition of 
the Bar's activities. The Bar must there­
fore ensure that its complaint-handling 
procedures remain, and are seen to 
remain, at a high standard, and must also 
be ready to justify, in the light of the Com­
petition Code, some of its long-held 

practices. However, we see no reason why 
these challenges should prove to be too 
great for the Bar. Already we have devel­
oped a good relationship with the Legal 
Practice Board, the Legal Ombudsman, 
and the other bodies created by the Legal 
Practice Act 1996. The commencement 
of the new Act has created a new environ­
ment for the Bar which is challenging, but 
not necessarily hostile. 

Another effect of the Legal Practice 
Act 1996 is that the Victorian Bar, reborn 
as an RP A, must work harder than ever to. 
maintain and improve its standing with its 
members and the broader community. 
The Bar cannot rely upon official recogni­
tion as of right, and cannot rely upon 
membership subscriptions as of right. All 
members of the Bar Council will be invited 
to attend a special meeting of the Execu­
tive, to be held in April, which has been 
called to address the needs of members of 
the Bar, and to consider a medium­
to-Iong-term strategy for the Bar in the 
new legal landscape. We hope that in 1997 
the Bar will be able to improve upon exist­
ing services and introduce a new range of 
services to members, and that we will 
be able to create a greater public under­
standing of the important role of 
barristers and the Bar. 

However, as an immediate priority the 
Victorian Bar is currently continuing the 
process of moving towards a uniformity of 
policy and practice with other Australian 
Bars. This is in keeping with the goal of 
the Australian Bar Association and the 
Law Council of Australia to create a truly 
national market for legal services. This in 
itself should be of direct benefit to our 
members. 

The Bar is also currently undergoing a 
period of change in terms of its executive 
administration personnel. Effective Fri­
day, 11 July 1997 Mr. Ed Fieldhouse is to 
retire from his position of Executive 
Director of the Victorian Bar Inc. and 
Company Secretary of Barrister' Cham­
bers Limited which he has held since 
January 1983. On Monday, 7 April 1997 
Mr. David J. Bremner will take over the 
position of Executive Director of the Vic­
torian Bar Inc. Mr. Bremner has had 



extensive experience in finance and gen­
eral management in law firms and in one 
of Victoria's largest private hospitals. Mr. 
Bremner has a Degree in Commerce, is a 
member of the Australian Society of Certi­
fied Practising Accountants and is also a 
member of the University Business School 
Association. The Bar Council believes that 
the creation of a full-time position of 
Executive Director of the Bar will fore­
shadow a greater focus in the increasingly 
complex task of managing the Bar, and 
will allow the Bar to represent itself more 
effectively to the legal community and to 
the public. I am delighted that a person of 
Mr. Bremner's calibre has accepted this 
important position. 

The position of Company Secretary of 
Barristers' Chambers Limited will be 
taken over by Mr. Geoffrey E. Bartlett on 
Wednesday, 2 April 1997. Mr. Bartlett has 
had extensive experience in many areas 
of accounting. Mr. Bartlett also has had 
experience in property control and devel­
opment. Mr. Bartlett was previously 
employed as Barristers' Chambers Limit­
ed's accountant during the period March 

The University of Melbourne Law School has 
an exciting. flexible and innovative program of 
graduate courses in law. Practitioners and 
allied professionals are involved with 
academics in planning and teaching of the 
courses to meet the evolving needs of law in 
the community. 

Subjects are available on a continuing 
education basis (assessment being optional). 
in addition to the masters program and 
specialist graduate diplomas. 

INTENSIVE TEACHING: 

Subjects taught intensively over 1-2 weeks are 
ideally suited for members of the Bar. 

1983-September 1985. Mr. Bartlett holds 
a Degree of Business Studies (Account­
ancy), is a member of the Australian 
Society of Certified Practising Account­
ants and is also a member of the 
Association of School Business Adminis­
trators of Victoria. Ed Fieldhouse has 
kindly agreed to remain in his present em­
ployment until 11 July 1997 to assist with 
the handovers and training of both David 
Bremner and Geoff Bartlett. 

Finally, as this will be my last column 
as Chairman, I would like to thank the last 
two Bar Councils for their support in what 
has been a most crucial 18 months for the 
Victorian Bar. The demands made upon 
all Council members have been great, and 
their dedication to the appointed tasks 
has been well beyond all reasonable ex­
pectation. All this done, of course, in an 
honorary capacity. The administrators of 
the Bar, including the Chairman's assist­
ants (Ms. Elisabeth Wentworth and Mr. 
Jonathan Morrow) who have been of great 
support to me, have acted in a truly pro­
fessional manner in this transition period, 
and I thank them for their hard work, 

SPECIALIST AREAS 

Asian Law 
Corporations & Securities Law 
Dispute Resolution & judicial Administration 
Finance Law 
Government Law 
Health & Medical Law 
Insurance Law 
Intellectual Property Law 
International Law 
Labour Relations Law 
Media. Communications & Information 

Technology Law 
Energy and Natural Resources Law 

enthusiasm and support. Ed Fieldhouse, 
who is to leave us, has led the administra­
tion through this period, and on behalf of 
the Bar Council I thank him for his recent 
efforts in this regard and for his many 
years of service to the Bar. 

The independent Bars in the other 
states, which have already existed for 
some time under a similar regime now im­
posed upon our Bar, seem to be thriving 
and increasing in members. I am confident 
that our Bar will similarly continue to de­
velop under the operation of the Legal 
Practice Act 1996. All members of the 
Bar must corne to appreciate that the Le­
gal Practice Act 1996 is now law, and that 
we all must operate within its provisions 
and the spirit of the changes, and look to 
new opportunities so created to develop 
an even better Bar. I am sure that this will 
occur, and that the continuing Bar Council 
and its new Chairman will undertake the 
leadership required of them. 

John Middleton Q.C. 

COURSEWORK DEGREES 
Graduate Diplomas 
LLM by Coursework 
LLM by Coursework & Minor Thesis 
M.Tax by Coursework 

RESEARCH DEGREES 
LLM by Major Thesis 
Doctor of juridical Science (SjD) 
Doctor of Philosophy (PhD) 

Chairman 

MID YEAR ENTRY AVAILABLE 
Further information: 
Research & Graduate Studies Office. 
Faculty of Law. The University of Melbourne. 
Parkville. Vic. 3052. 
Tel: (03) 9344 6190. Fax: (03) 9347 9129 . 

• 
THE UNIVERSITY OF MELBOURNE 

~~~MORE THAN A DEGREE 
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Attorney-General's Column 

Turning the Tide, and Drug 
and Civil Process Reforms 
Contemplated 

IN early 1996, the goverrunent estab­
lished the Drug Advisory Council 
headed by Professor David Penington. 

The Council reported its reconunenda­
tions in March 1996. The government is 
now well advanced in implementing the 
majority of the reconunendations and has 
already allocated more than $59 million 
funding for the $100 million, four year 
strategy known as Turning the Tide. 
Some areas of progress might be of par­
ticular interest to members of the Bar. 
Also of interest may be the reforms in con­
templation for civil process. 

TURNING THE TIDE 

Turning the Tide represents a whole­
of-goverrunent approach and involves 
legislative changes as well as special pro­
grams across a number of portfolios. The 
following represents a selection of initia­
tives the goverrunent is implementing: 
• A need has been identified for the es­

tablishment of an independent and 
specialist court advice service to pro­
vide pre-sentence advice regarding the 
treatment of defendants with drug 
problems. In 1997/98 this service will be 
established which is consistent with the 
continued funding of the post treat­
ment program for offenders. 

• The goverrunent is in the process 
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of establishing drug education and 
awareness programs for prisoners with 
drug problems together with enhanced 
drug detection and deterrence meas­
ures in prison. This will involve the 
provision of information and advice 
about treatment programs and the risks 
of drug use throughout the public 
prison system. A service will also be 
established to measure a substance 
abuser's needs along with their prepar­
edness to address those needs and to 
match them to the appropriate treat­
ments. 

The government is now 
well advanced in 

implementing the majority 
of the recommendations 

and has already allocated 
more than $59 million 
funding for the $100 

million, four year strategy 
known as Turning the Tide. 

• A major redevelopment of drug and al­
cohol services began in 1994 and is 
ongoing. $8.5 million has been allocated 
to address deficiencies in current drug 
services. Additional counselling pos­
itions will be established along with 
improving the capacity of drug with­
drawal services to ensure continuity of 
care for clients. 

• Victoria Police have produced an inter­
nal guide providing information on 
force policy in relation to drugs. The de­
velopment of a coordinated monitoring 
system for data on illicit drug use via 
Police, Corrections and other sources 
has been approved. 

• Legislative reforms increasing the 
penalties for drug trafficking and manu­
facturing will be introduced in the 
Autumn session of Parliament. The 
strategy will ensure however that drug 

users who commit drug-related crimes 
have better access to rehabilitation pro­
grams. 

• The Drug Advisory Committee recom­
mended that asset confiscation orders 
be followed up more effectively. Legis­
lative and administrative reforms to 
ensure that the asset confiscation sys­
tem operates more effectively will be 
introduced in the Autumn session of 
Parliament. 

CIVIL PROCESS REFORM 

A two year project to review the 
Victorian civil justice process has just 
conunenced. The Department of Justice 
has employed Professor Peter Sallmann, 
the former Executive Director of the Aus­
tralian Institute of Judicial Administration 
to work in partnership with the courts to 
make reconunendations that will lead to 
cheaper justice, reduction in delays and 
simplified procedures for litigants in civil 
litigation. 

The scope of the review is ambitious. It 
will examine initiatives and recommenda­
tions in all Australian jurisdictions and 
overseas, including the reconunendations 
in the Woolf report, to improve civil 
justice processes. The review will focus 
primarily on, but not be limited to, 
statutes, rules of procedure and adminis­
trative processes. 

In conducting the review, Professor 
Sallmann will work with an Advisory Com­
mittee comprising members drawn from 
each Victorian court, my Office, the De­
partment of Justice, Victoria Legal Aid 
and the legal profession. It is my intention 
that Professor Sallmann and the Advisory 
Committee will make reconunendations 
for action on a periodic basis throughout 
the project, to the courts in relation to 
matters in their domain and to me in rela­
tion to legislation. 

I believe that the project has great 
potential to improve access to civil justice 
for all Victorians. 

Jan Wade, M.P. 
Attorney-General 



Attorney-General's Column . 

Legal Practice Act 1996 
Determination under Division 1 of Part 7, as modified by item 
30 of Schedule 2 

I Jan Wade, Attorney-General of Vic to­
ria, acting wlder Division 1 of Part 7 of 
the Legal Practice Act 1996, as modi­

fied by item 30 of Schedule 2 of that Act, 
determine that the classes of persons 
required to pay a contribution under Divi­
sion 1 of Part 7, and the contribution 
payable by members of each class, for 
1997 are as set out in the following table: 

TABLE 
Class oj persons Contribution 
1. The holder of a practising certificate 

that authorises the receipt of trust 
money (other than an incorporated 
practitioner) who: 
(a) received or was a partner of a firm, 

or a director or employee of an 
incorporated practitioner, that re­
ceived trust money exceeding 
$500,000 in total during the year 
ending on 31 March 1996; and 

(b) has their principal place of prac­
tice in Victoria; and 
(i) did not receive at any time 

during the year ending on 31 
March 1996 money from a cli­
ent to be lent on the security 
of a nominee mortgage; or 

$550 
(ii) at any time during the year 

ending on 31 March 1996 re­
ceived money from a client to 
be lent on the security of a 
nominee mortgage and prac­
tised during that period as a 
sole practitioner; or 

$800 
(iii) at any time during the year 

ending on 31 March 1996 re­
ceived money from a client to 
be lent on the security of a 
nominee mortgage and prac­
tised during that period as 
a partner of a firm, or as a 
director or employee of 
an incorporated practitioner, 
that was authorised to receive 
trust money. 

$725 
2. The holder of a practising certificate 

that authorises the receipt of trust 
money (other than an incorporated 
practitioner) who: 

( a) received or was a partner of a firm, 
or a director or employee of an 
incorporated practitioner, that re­
ceived trust money not exceeding 
$500,000 in total during the year 
ending on 31 March 1996; and 

(b) has their principal place of prac­
tice in Victoria; and 

(i) did not receive at any time 
during the year ending on 31 
March 1996 money from a cli­
ent to be lent on the security 
of a nominee mortgage; or 

$50 

(ii) at any time during the year 
ending on 31 March 1996 re­
ceived money from a client to 
be lent on the security of a 
nominee mortgage and prac­
tised during that period as 
sole practitioner; or 

$800 

(iii) at any time during the year 
ending on 31 March 1996 re­
ceived money from a client to 
be lent on the security of a 
nominee mortgage and prac­
tised during that period as a 
partner of a firm, or as a direc­
tor or employee of an incor­
porated practitioner, that was 
authorised to receive trust 
money. 

$725 

3. The holder of a practising certificate 
that authorises the receipt of trust 
money who: 

(a) was at any time during the year 
ending on 31 March 1996 em­
ployed by a legal practitioner or 
firm that was authorised to receive 
trust money; and 

(b) has their principal place of prac­
tice in Victoria. 

$400 

4. The holder of a practising certificate 
who has their principal place of prac­
tice outside Victoria, or a registered 
interstate practitioner, who received, 
or was at any time during the year end­
ing on 31 March 1996 employed by a 
legal practitioner or firm that received 

trust money exceeding $500,000 in 
total during that period. 

$200 

5. The holder of a practising certificate 
who has their principal place of prac­
tice outside Victoria or a registered 
interstate practitioner who received, or 
was at any time during the year ending 
on 31 March 1996 employed by a legal 
practitioner or firm that received trust 
money not exceeding $500,000 in total 
during that period. 

$50 

6. The holder of an employee practising 
certificate who: 

(a) was employed by a legal practi­
tioner or flrm at any time during 
the year ending on 31 March 1996 
when that legal practitioner or 
firm was authorised to receive 
trust money, or has not previously 
held a practising certificate; or 

$150 

(b) at any time during the year ending 
on 31 March 1996 was the holder 
of a practising certificate authoris­
ing them to receive trust money. 

$350 

Where an applicant for a practising cer­
tificate or for a variation of a condition of a 
practising certificate the holding or varia­
tion of which, or an applicant for 
registration as a registered interstate 
practitioner the granting of which would 
make them a member of any of the classes 
set out above makes their application after 
1 March 1997, the contribution payable by 
the applicant shall be calculated in ac­
cordance with the following formula: 

$[((TI/12)X C) - P] 

where: 

[((n/12) x C) - P] is greater than zero; and 
n is the number of whole months of 1997 
after the date of the application; and 
C is the contribution payable by members 
of the relevant class; and 
P is the amount (if any) already paid un­
der this Determination as at the date of 
the application. 

Jan Wade, M.P. 
Attorney-General 

27/12/96 
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Obituary 

Gifted Lawyer Lived Life 
to the Full 
Christopher Spence 
Barrister 
Born: Melbourne, 4 December 1959 
Died: Melbourne, 21 December 1996, aged 37 

CHRIS Spence, a promising barrister, 
died last month, aged only 37. He 
sustained severe head injuries in a 

skiing accident in August 1990, from 
which he never recovered. Chris had lived 
each year, indeed each day, to the fullest 
as if realising that he had no guarantee of 
longevity. 

Educated at Spring Road Central, Mal­
vern, and Scotch College, he completep 
his HSC at 16. 

He followed his father's profession of 
law and graduated LLB (Hons) from 
Monash University in 1981. At Monash, he 
was awarded the Butterworth Prize for 
Contract and Cornmon Law, co-edited the 
Monash University Law Review, was 
house-student representative to the law 
faculty board, and an active committee 
member of the Law Students' Society. 

Chris had a strong social conscience 
that developed during two years as volun­
teer solicitor with the Springvale Legal 
Service. He then backpacked around 
Europe and North Africa for a year, re­
turning to commence articles with Clarke 
Richards & Co. 

Following his admission to practise, he 
was appointed associate to Sir Edward 
Woodward of the Federal Court in 1985. 
This was invaluable training for a career at 
the Bar. In his eulogy at Chris's memorial 
service last month, Sir Edward read a ref­
erence he had given Chris in 1985. It read 
in part: "Chris has a highly developed so­
cial conscience and a genuine interest in 
community affairs ... It would not sur­
prise me if he later became interested in 
politics or some other field of involvement 
in community affairs. He will never be a 
narrow, self-interested practitioner of his 
profession." Sir Edward said his high re­
gard for Chris had been borne out by his 
outstanding progress at the Bar. 

In another eulogy, a close friend, Geoff 
Bell, said: "If Chris had something to say, 
people listened, and this was to be some­
thing, a trait, that Chris had throughout 
his life. 

Christopher Spence. 

"He had that way of seeing things be­
fore other people, of formulating his ideas 
into words - launching the words with 
profound meaning, that would arrest the 
listener, to tune them into what Chris was 
saying." Polished in debate, Chris was de­
scribed by Sir Edward as "always the 
master of his brief'. He was keen to ex­
pand his knowledge in many areas of law, 
but his main interest was in commercial 
litigation. 

Chris participated fully in wider Bar 
affairs. He was an instructor at the Leo 
Cussen Institute until his accident, a re­
porter for the Federal Law Reports and 
state editor for The Laws oj Australia in 
Real Estate Agency. 

The law, however, did not dominate his 
life. He participated in many sports, in­
cluding football , indoor cricket, golf and 
even parachuting, but particularly loved 
skiing, bushwalking and rafting. 

Above all, Chris was a family man. He 
married Rosemary Norton in 1985 and was 
devoted to her and their daughters Sarah 
and Emily and also to his wider family. 

Witty and intelligent, Chris often sparked 
up what would otherwise have been 
pretty dull. He had a natural interest in 
people, was genuinely compassionate and 
not afraid to express his care and concern. 
His desire to live life to the full was infec­
tious. 

Chris made friends easily and the 
packed church at his service last month -
six years after his accident - showed the 
great respect with which he was regarded 
and the realisation of the tragic loss of a 
young life of such potential. 

Gordon Spence 
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Article 

Funding Cuts in William Street 
Rally 

ALL members of the Bar are con­
scious of the fact that the Legal Aid 
system has for a considerable 

period of time been grossly underfunded. 
Those who receive Legal Aid briefs know 
only too well that in order to represent 
their clients properly they must ignore the 
preparation restrictions set out in the 
brief and put in many hours of unpaid 
work. And for many years they have done 
this thereby propping up a system which 
government has been unwilling to fund 
adequately. 

In Victoria, Legal Aid (subsidised by 
the unpaid hours provided by the legal 
profession) last year provided representa­
tion for 71,000 people and advice to 
another 39,000. The figures for Australia 
were over 350,000 represented and a fur­
ther 220,000 given advice. 

The inadequacy of Legal Aid funding 
has been manifest and notorious for many 
years. The funding was clearly inadequate 
four years ago but in the last four years 
staff at Victoria Legal Aid have been cut 
by 23 per cent while the level of internal 
case work has increased by the same per-
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centage. Now the Commonwealth has de­
cided to cut its contribution to Legal Aid 
by (coincidentally) 23 per cent. 

On Wednesday 4 March 1997 at 1.15 
p.rn. a protest rally was held outside the 
Supreme Court attended by barristers, 
many of them bewigged, solicitors, repre­
sentatives of public service unions and 

others concerned at the effect which the 
cuts in Legal Aid will have on what (we 
hope) is still regarded as an essential 
element of a democratic system: namely 
the provision of a fair trial for those 
accused of crime and the provision to all, 
irrespective of their economic circum­
stances, of justice according to law. 
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Article 

Senate, Legal and Constitutional 
References Committee Inquiry 
Into Legal Aid: Victorian Bar 
Submission 

OVERVIEW 

I N 1992 the Commonwealth embraced 
~he proposition thaL th · objective of 
I gal aid was Lo protect the legal rights 

and interests of people in the Australian 
community by ensuring that they could 
obtain access to independent advice, 
representation and the legal system. Fun­
damental to the question of legal aid is the 
notion that "access and equality before 
the law is critical to the effective opera­
tion of the rule of law and the stability of 
Australian society". (Law Council of Aus­
tralia Submission: "Executive Summary", 
p.2.) The Victorian Bar submits that there 
cannot be equality before the law if citi­
zens are denied the means of access to our 
system of justice. 

The Commonwealth, as the largest 
beneficiary of our taxation system, has 
primary responsibility to ensure sufficient 
funds are available to enable all Austral­
ians to have access to our legal system. It 
is, however, also the responsibility of the 
State governments to ensure that its citi­
zens have access to the law, and to do 
otherwise is for a government to breach 
its fundamental obligation to maintain the 
rule of law. 

The Victorian Bar's submission seeks 
to demonstrate that the rules and guide­
lines introduced by Victoria Legal Aid 
("VLA") as a result of the proposed reduc­
tion in Commonwealth legal aid funding to 
Victoria (and the other States) will deny a 
large number of people in the Australian 
community any or any adequate access to 
our system of justice. 
A. The Victorian Bar fully adopts the 

submission made by the Law Coun­
cil of Australia dated 21 January 
1997. Furthermore, the Victorian 
Bar adopts a number of the proposi­
tions which are reiterated 
throughout many of the other sub­
missions already received by the 

Senate Committee concerning the 
inadequacies of the existing Com­
monwealth funded legal aid 
system. Those propositions are to 
the following effect: 

AI. The demand for legal services 
greatly exceeds the aid avail­
able 
(See Law Council of Australia sub­
mission 1.8 et seq.) 
In particular, reference is made to 
the Law and Justice Policy released 
by the Coalition in February 1996 
which noted, inter alia, that "for far 
too many Australians access to jus­
tice was limited" and observed that 
a Coalition government would make 
a commitment to a continual focus 
on the problem "with a view to 
achieving a justice system that is ac­
cessible to all Australians regardless 
of their means". "The provision of 
legal aid is an essential element in 
providing access to justice." (Law 
and Justice Policy, February 1996, 
pp.7-10.) The increasing demand 
for legal aid was noted by the Ac­
cess to Justice Advisory Committee 
in An Action Plan, pp.240-242, 
which identified growth in popula­
tion and legislation, depressed 
economic circumstances, an in­
creased crime rate, and the effect of 
the decision in Dietrich v. The 
Queen and in Re K. as clearly pro­
ducing a higher demand for legal aid 
services. 

A2. There is a disparity in the re­
sources between the Croum 
and a legally aided defendant 
in criminal cases and a dis­
parity between the resources 
of a privately funded litigant 
and a legally aided litigant in 
civil cases. 

The Victorian Bar reiterates the 
submission of the Law Council 
of Australia (paras. 5.2-5.9) and 
asserts that such circumstances 
presently exist in the State of Victo­
ria. 

A3. The cost of litigation contin­
ues to increase 
In addition to the submissions made 
by the Law Council of Australia, the 
Victorian Bar notes that the Victo­
rian Government has introduced 
new litigation fees. See the submis­
sion of the Victorian Government -
Department of Justice, 18 February 
1997, p.lO. We have seen no evi­
dence that these increased fees 
have resulted in money becoming 
available for court facilities or ad­
ministration or for any other pur­
pose associated with the judicial 
system. 

A4. The Dietrich responsibilities 
continue 
Criminal trials involving serious or 
complex charges must be stayed in 
the absence of legal representation, 
otherwise an unfair trial would re­
sult. The Victorian Bar refers to the 
Law Council of Australia submission 
8.1 et seq. The reduction in Com­
monwealth funding and the 
consequential guidelines an­
nounced by VLA reflects a lack of 
acceptance by the Commonwealth 
of any obligation flowing from 
Dietrich's case or from the Interna­
tional Conventions to which 
Australia is a party. As the Law 
Council noted (para. 8.7), the 
Dietrich principle applies to all 
criminal trials, whether arising from 
State or Commonwealth law. Con­
trary to the assumption made in the 
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Law Council of Australia's submis­
sion at para. 8.9 that legal aid 
conunissioners could be expected 
to meet their Dietrich responsibili­
ties by diverting funds from less 
serious criminal cases, VLA has in­
troduced a policy which will divert 
funds from most of the more serious 
and complex criminal cases. (See 
the submission hereafter on funding 
of Supreme Court and County Court 
trials.) 

The Dietrich case continues to 
generate delays in trial and sum­
mary hearings and will have a direct 
impact on Victorian Police and 
other users of the criminal justice 
system. The Victorian Government 
- Department of Justice Submis­
sion, at p.12, correctly identifies 
some of the more significant effects 
of the application of the Dietrich 
principle. 

A5. Inadequate advice and repre­
sentation for poor litigants 
constitutes an infringement 
of international covenants to 
which Australia is a signatory 
As a result of the obligations as­
sumed by the Commonwealth 
pursuant to the International Cov­
enant on Civil and Political Rights, 
the Convention on the Rights of the 
Child and other Conventions (see 
Law Council of Australia Submission 
3.3D), the Commonwealth Govern­
ment, the Victorian Government 
and a decision maker within any 
public body is required to act in ac­
cordance with the duties imposed 
by those Conventions. See, for ex­
ample, Teoh v. The Minister jor 
Immigration and Ethnic Affairs 
(1995) 183 CLR 273. The Victorian 
Government - Department of Jus­
tice Submission at p.7 acknowl­
edges this responsibility and argues 
that it is the Commonwealth's re­
sponsibility to ensure that the 
Victorian government is capable of 
providing services to persons in­
tended to be the beneficiaries of 
those convention obligations. The 
Victorian Bar endorses the submis­
sion that the Commonwealth has 
an obligation to provide adequate 
funds to ensure that the State gov­
ernment can provide the services 
necessary to give effect to those ob­
ligations. This duty resting upon the 
Commonwealth cannot be circum­
scribed by the adoption of a 
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"Commonwealth matters" criterion 
for the provision of legal aid funds. 

A6. The power of the judiciary 
and the legal profession is 
limited 
Whilst both branches of the legal 
profession and the judiciary will 
continue to seek methods of in­
creasing the efficiency of the 
judicial system and reducing the 
cost of litigation, such efficiencies 
or reforms will not satisfy the exist­
ing demand for legal aid services 
which will continue to far exceed 
the funding available. 

B. THE IMP ACT ON VICTORIA 
LEGAL AID OF THE 
PROPOSED 
COMMONWEALTH FUNDING 
CUTS 

Bl. VLA is an independent statutory au­
thority established pursuant to the 
Legal Aid Commission (Amend­
ment) Act 1995. In a submission 
provided to the Senate Conunittee 
by VLA on the 19 February, and 
dated 14 February 1997, the manag­
ing director outlined some of the 
steps already taken by VLA in an­
ticipation of the Commonwealth 
funding reduction. 

B2. VLA policy has not been 
approved by the Consultative 
Committee 
The Victorian Bar asserts that the 
policies adopted by VLA are inap­
propriate and unsatisfactory and 
the underlying reasoning of VLA is 
unsound. The Victorian Bar is a 
member of the Consultative Com­
mittee which was also established 
under the Act as a committee to 
consult with and advise VLA. Repre­
sentatives of the following bodies 
are members of the Consultative 
Conunittee: 
The Supreme Court of Victoria 
The Family Court of Australia 
The County Court of Victoria 
The Magistrates Court of Victoria 
The Victorian Bar 
The Victorian Law Institute 
The Office of the Public Advocate 
Court Network 
Brotherhood of St. Laurence 
The Consultative Conunittee has 
played no role in the development 
of the policies or guidelines thus 
far adopted by VLA. In particular, 
the Consultative Conunittee has not 

endorsed any VLA policies or guide­
lines. 

B3. The approach of VLA 
The approach of VLA is to reduce 
the number of cases in which legal 
aid is provided and to introduce 
across the board reductions in the 
amount of money available in those 
cases where aid is granted. In addi­
tion to reducing the number of 
cases in which aid is provided, the 
reduction in funds available to those 
cases that are aided will necessarily 
involve a diminution in the quality 
and effectiveness of the service pro­
vided. The Victorian Bar believes 
that the approach adopted by VLA 
is fundamentally flawed. The under­
lying rationale is that access to the 
system is correlative to access to 
justice. Thus, the policy of VLA is 
founded on the proposition of less 
aid per successful applicant. This 
approach does not permit any con­
sideration to be given to the quality 
of service which the profession or 
the court can provide on such 
limited assistance. The policies in­
troduced by VLA demonstrate that 
there will be a dramatic further re­
duction in the number of litigants 
who will be successful in obtaining 
legal aid to obtain legal advice or 
representation. 

B4. VLA policy in the Family 
Court 

B4.1 As a consequence of the provisions 
of the Convention on the Rights of 
the Child, to which the Common­
wealth is a signatory, and the 
decision of the Family Court in Re 
K , there remains a continuing need 
to ensure that children are properly 
represented. The Victorian Bar 
adopts the submission of the Law 
Council of Australia that "the provi­
sion of representation for the child 
is not an exercise of legal aid but is 
rather an obligation on the Com­
monwealth under the Family Law 
Act", which obligation appears to be 
reinforced by the Convention on the 
Rights of the Child (Law Council of 
Australia Submission, para. 9.12). 
Despite the Family Law Act, the de­
cision of the Full Court in Re K and 
the Convention, VLA has imple­
mented a guideline which results in 
the funding of child representatives 
in only limited circumstances. On 2 
January 1997 Justice Mushin wrote 
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in the Melbourne Age that VLA's ap­
proach of "more cases at less cost 
disclosed a worrying lack of under­
standing of the court process". His 
Honour noted that: 

"Whilst simplified procedures, case 
management and trial management are 
obvious reforms that have been under­
taken by this and other courts, every 
person has a right to be heard before the 
courts and society must be very careful 
about placing undue restrictions on that 
right." 

The Victorian Bar agrees. 
B4.2 The Victorian Government - De­

partment of Justice Submission, p.7, 
acknowledges that legal aid is the 
principal means by which the Con­
vention on the Rights of the Child is 
given effect. 

The VLA proposal means 
that accused persons who 

would ordinarily have 
received legal aid receive 

no representation in 
complex and longer 
hearings. This poses 

serious consequences for 
the criminal iustice system. 

B4.3 Current inquiries of the Family 
Court in Victoria indicate that some­
thing in the order of 50 per cent of 
litigants are unrepresented. The 
burden placed upon a trial judge in 
dealing with an unrepresented liti­
gant is well documented. The risk of 
a protracted hearing and/or injus­
tice to one or other of the parties is 
high. The Australian Law Reform 
Commission has noted that unrep­
resented litigants in person impact 
adversely on the costs of other par­
ties and on the time taken to 
complete proceedings (Background 
Paper 4, November 1994). 

B4.4 VLA has further exacerbated the 
problem by setting a ceiling limit 
(fee cap) for the successful appli­
cant. This fee cap commences to 
run with the first legal fees in­
curred. By the time a contested 
hearing is reached it is not uncom­
mon for there to be little of the lump 
sum fee remaining. Neither judges 
nor lawyers can be expected to sit 

for an extraordinary number of 
hours to complete a case before 
funds are exhausted. This, and 
other "short cuts", are not condu­
cive to ajust resolution of a dispute. 

B4.5 The Victorian Bar supports the 
submission of the Victorian Govern­
ment - Department of Justice that 
the absence of legal aid has led the 
Family Court to make increasing 
use of its power to require the 
involvement of the Victorian De­
partment of Human Services where 
a child is unrepresented thus shift­
ing the responsibility for the poor 
and the cost of assisting those chil­
dren to the State (Victorian 
Department of Justice Submission, 
p.13). 

B5. Children's Court 
Legal aid is the means by which chil­
dren charged with criminal offences 
are given appropriate legal assist­
ance as required by Article 
40 (2) (b) (ii) of the Convention on 
the Rights of the Child. The Victo­
rian Bar adopts the submission of 
the Victorian Government - De­
partment of Justice (para. 3.1) 
concerning the likely delays where 
legal aid is unavailable, the risk of 
delays in court process and the con­
sequential denial of justice for 
children. 

The VLA policy of reducing the 
fees usually paid again reflects the 
absence of any consideration of the 
quality of the advice and represen­
tation that is required in this 
jurisdiction. 

B6. VLA will onlyfund committals 
which will be completed in 
one day 
As a result of the VLA guidelines, 
where a committal is anticipated to 
take more than one day it will pro­
ceed without representation at the 
committal unless the Director of 
Public Prosecutions determines to 
present the defendant for trial 
directly, without a preliminary com­
mittal hearing. VLA has resolved to 
follow this course notwithstanding 
that it recognises that the same de­
fendant would most likely have legal 
aid for a subsequent trial, if re­
quired. 

Many committals cannot be com­
pleted in one day, nor in one week. 
The VLA proposal means that ac­
cused persons who would ordinarily 

have received legal aid receive no 
representation in complex and 
longer hearings. This poses serious 
consequences for the criminal jus­
tice system. People who should not 
be committed for trial are likely to 
be so committed. There will be addi­
tional costs imposed upon VLA with 
respect to those unnecessary trials. 
Some trials will be lengthened be­
cause it will be necessary for the 
trial judge to carry out voir dires or 
conduct other pre-trial hearings be­
fore the commencement of the trial. 
This will result in additional ex­
pense for VLA and give rise to 
serious injustice. Two classes of ac­
cused persons will be created, 
namely those charged with matters 
which can be the subject of a short 
committal who can have the benefit 
of representation, and those 
charged with more complex 
offences who will be denied repre­
sentation. These are not matters in 
the control of the accused but 
rather the prosecution. No accused 
person should be denied represen­
tation and so discriminated against. 
A consequence of this proposal is 
that the public are likely to have di­
minished confidence in the criminal 
justice system. 

B 7. VLA will not provide more 
than ten days of funding to a 
person facing any criminal 
charge in the Supreme or the 
County Court (save for con­
spiracy offences) 
This fee cap introduced by VLA cov­
ers all legal expenses incurred prior 
to the commencement of the hear­
ing. As with Family Court fee caps, 
much of the funding may be 
exhausted prior to the commence­
ment of the hearing. VLA 
acknowledges that the fees are be­
ing calculated on the basis that only 
68 per cent of Supreme Court trials 
take fewer than ten days. An appli­
cant whose trial is anticipated to 
take in excess of ten days will, in ef­
fect, be denied legally aided 
representation. The Victorian Bar 
believes that such a proposal is pro­
ductive of grave injustice. An 
accused person should not be put in 
a different position because his trial 
may take more or less than ten days. 
An accused's entitlement to proper 
advice and representation should 
not depend upon the application of 
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some arbitrary figure involving an 
estimate of the length of their trial. 
The Victorian Bar asserts that 
where proper funding is made avail­
able for preparation, often complex 
and potentially lengthy trials can be 
dramatically shortened in their 
length. The provision of "caps" will 
actively discourage preparation to 
ensure sufficient funds are available 
for the hearing. 

B8. Other policies introduced by 
VLA 
• VLA will not, in future, pay for ad­
vice on the merits of an appeal for 
consideration by a Legal Aid Review 
Committee. 
• Preparation fees significantly re­
duced. 
• No funding of conferences prior 
to an appeal. 
• No funding of solicitor to instruct 
on an appeal. 
• No special provision for funding 
for counsel in Family Law proceed­
ings in the Magistrates Court. 
• Reduction in the fees available on 
arraignment of an accused. 
• Reduction in the fees available for 
pleas in the County Court. 

These policies have no regard for 
the quality of the service being pro­
vided and the potential for injustice. 
Since legal aid was introduced the 
legal profession has always per­
formed legal aid work on the basis of 
being paid for the work which was 
required to be done but at a reduced 
rate. The consequence of the above 
proposals by VLA is to require both 
branches of the profession not only 
to work at a reduced fee but also to 
work for many hours at no fee at all 
if they are to discharge their legal 
and ethical obligations to their cli­
ent. The diminution in quality of 
legal service becomes apparent 
when cases are presented on the 
basis of umealistically limited 
preparation. The Victorian Bar sub­
mits that these proposals are 
another illustration of the miscon­
ception that reducing the costs of a 
case, and thereby permitting an ap­
plicant access to the system, is 
correlative to access to justice. 

B9. False economies in VLA's 
proposals 
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Actual cuts to preparation fees and 
conferences for trials or proposed 
trials, together with the proposed 

cuts for committal proceedings, can 
properly be described as false 
economies. Independently, and in 
combination, they are decisions 
which are likely to lengthen trials 
and the cost thereof, and lead to tri­
als which should not take place 
(either because the Crown should 
drop the charges or the accused 
should plead guilty to those charges 
or lesser charges). This approach is 
also likely to result in persons 
charged being found guilty who 
should not have been (because of 
insufficient preparation or inad­
equate representation). Many 
appeals will not be properly pre­
sented and, accordingly, some who 

This approach is also likely 
to result in persons 

charged being found guilty 
who should not have been 
. . Many appeals will not be 

properly presented and, 
accordingly, some who 

should be acquitted, or at 
least have a retrial directed 
by the Court of Appeal, will 

be unsuccessful. 

should be acquitted, or at least have 
a retrial directed by the Court of Ap­
peal, will be unsuccessful. Under 
the new VLA guidelines, adequate 
reading of a trial transcript cannot 
take place. This is an indispensable 
step in the proper presentation of 
an appeal because it is upon the 
transcript that the appeal must be 
conducted. It is very difficult, if not 
impossible, in many appeals, par­
ticularly those where the appeal 
involves a claim that the conviction 
is contrary to the weight of the evi­
dence, to adequately prepare or 
present an appeal on the fees now 
fixed by VLA. 

BIO. The appointment oj retained 
counsel 
VLA is now considering the appoint­
ment of retained counsel to deal 
with some cases which fall outside 
their guidelines. In evidence, before 
the Committee, the VLA managing 

director submitted that such retain­
ers would tend to flatten out the 
current imbalances in areas of legal 
aid expenditure. VLA has invited 
barristers and solicitor advocates to 
lodge expressions of interest in an 
appointment as retained counsel. 
As the submission tabled by VLA on 
19 February with the Senate Com­
mittee indicates: 

"The essence of this proposal is that 
cOill\sel retained on an annual fee basis 
will cost less per day in court than pri­
vate practitioners retained for an indi­
vidual case on a daily fee basis." 

The Victorian Bar's view is that 
the annual fee basis proposed by 
VLA is in fact in excess of fees paid 
to a private practitioner retained for 
an individual case on a daily fee ba­
sis. Cost saving to VLA will not be 
found in the fee. The Victorian Bar's 
concern is that any savings for VLA 
may be in the way in which VLA in­
tends to require counsel retained by 
it to conduct those cases which 
presently create the imbalances in 
legal aid expenditure. One of the 
terms and conditions of the VLA re­
tainer would be that counsel "act in 
accordance with VLA policies and 
directions relating to the conduct of 
litigation". Such a condition is in­
consistent with the role and 
function of independent counsel 
who must, subject to their duty to 
the court, act in the best interests of 
their client. The retainer presently 
contemplated by VLA is not com­
patible with the legal and ethical 
duties of counsel. The Chairman 
of the Victorian Bar Council wrote 
to VLA on 24 February 1997 in the 
following terms: 

"Thank you for your letter of 13 Febru­
ary 1997, in which you invite my com­
ments regarding a proposal of Victoria 
Legal Aid to retain cOill\sel on an exclu­
sive retainer for legally assisted clients 
in indictable criminal cases heard in the 
COill\ty and Supreme Courts. You indi­
cate that it is VLA's intention that re­
tained counsel will remain members of 
the Victorian Bar. 

On the proposed terms and conditions 
of appointment as detailed in the adver­
tisement enclosed with your letter, it 
would not be possible for cOill\sel so re­
tained to maintain their membership of 
the Victorian Bar; nor would such COill\­
sel be eligible to remain as practitioners 
regulated by the Bar within the terms of 
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the Legal Practice Act 1996. 

In particular, the conditions that re­
tained counsel will 'provide services 
solely to legally aided clients during the 
term of their retainer', and that retained 
counsel will 'act in accordance with VLA 
policies and directions relating to the 
conduct of litigation' are, in their cur­
rent form, incompatible with several 
provisions of the Victorian Bar's Consti­
tution and Rules of Conduct. We will be 
informing our members and regulated 
practitioners of this fact. 

However, the Bar Council is currently 
considering possible means by which 
this situation can be remedied. In this 
regard I would welcome an opportunity 
to meet with you to determine whether 
your proposal might take a form such 
that retained counsel do not contravene 
the Constitution and Rules of Conduct 
of the Victorian Bar." 

Bll. Using Legal Aid funding cuts 
to improve and streamline the C. 
court process 
The view of VLA, as reflected in its 
submission t.abled with the Commit-

tee on the 19 February (paras. 17-
18), is that the Commonwealth 
funding cuts provided an "opportu­
nity" to improve the court process 
so that cases can be heard more 
swiftly and cheaply. The Bar Coun­
cil asserts that speedy, cheap 
hearings are unlikely to provide ac­
cess to justice. The use of legal aid 
funding cuts as the battering ram of 
law reform is fraught with danger. In 
utilising the "opportunity" provided 
by the proposed Commonwealth 
funding cuts to conduct cases more 
"cheaply", VLA has disregarded the 
quality of service which is required 
of the legal profession and the 
courts if legally aided litigants are to 
obtain justice. The Victorian Bar re­
fers to the submission of the Law 
Council of Australia (para. 2.15) re­
garding the proper role of the 
managers of legal aid delivery (the 
Legal Aid Commissioners). 

CONCLUSION 

The Victorian Bar endorses the sub­
mission of the Law Council of 
Australia that: 

"It has been a fundamental principle of 
legal aid that a legally aided client 
should be no better or worse off than a 
privately funded client. The quality of 
service should be no less than that avail­
able to the privately funded user of the 
legal system." CLaw Council of Australia, 
para. 2.19) 

As a consequence of the proposed 
Commonwealth funding cuts and 
the policies introduced by VLA, the 
worst fears of the Law Council of 
Australia have come to fruition. The 
situation has now arisen in Victoria 
where many in the community are 
unable to receive any advice, repre­
sentation or advocacy service at all. 
Those who do fall within the VLA 
guidelines will, by virtue of policy 
limitations, not receive the same 
quality of service as that available to 
those who can afford to pay for it 
and, significantly, will receive an in­
ferior quality of service to that 
previously available when legal aid 
was granted. Both the Common­
wealth and State governments have 
a core obligation to ensure that this 
situation does not continue. 
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Article 

A Focus on Legal Aid Numbers 
Tony Radford advocates: More funds for Legal Aid in Victoria 
More sources can exist in Victoria for State matters 

SYNOPSIS 
Position 

That more funds for State matters can 
be created by legislative action at State 
level. 

Benefits 
1. Minimisation of press feuding over 

Legal Aid at State levels. 
2. Reduction of unnecessary adjourn­

ments, uncertainty over entitlements, 
burdens on courts consisting of: 
(i) trial judges unwittingly misdi­

recting themselves post Dietrich, 
(ii) trial judges forced into playing 

judge and advocate - a most un­
fair position, 

(iii) Courts of Appeal with Dietrich 
appeals. 

3. Saving of costs. 
Other reforms through more effective 
case management can be run also. 

THE ELEMENTS OF THE SCHEME 
FOR MORE LEGAL AID FUNDING 

AT STATE LEVEL 

THE NEW STATE LEGAL AID 
FUNDING ACTS 

The 1997 crisis in legal aid funding may 
be partially, if not also substantially over­
come by the adoption of a simple 
legislative scheme adopting new sources 
Qfrevenue. 

The scheme comprises several sepa­
rate elements, which are as follows: 
1. Levy 

That a levy be imposed on the Victorian 
public in order to raise funds specifi­
cally for Legal Aid for State matters. 
If large enough it might be in lieu of all 
other State funding. 

2. Stamps Act 
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That the levy be levied in fact as an 
"add-on" to motor car registration and 
third party charges or preferably, as 
part of the Stamps Act. (There are 
other alternatives which are less attrac­
tive.) 
This would then also, cause changes to 
be made to the Legal Aid Act. An out­
line of the changes are stated in 
paragraph 5. 

3. Annual Charge 
An appropriate (monetary) figure can 
be imposed, annually. This could be a 
figure which is a percentage of the 
charges imposed on other matters 
under the various Acts, e.g. on land 
transfers under the Stamps Act and au­
tomatically rise if the charges rise or be 
a fixed one to be adjusted in accord­
ance with time. 

4. Name 
I propose that the funds from the 
new sources of revenue for legal 
aid for State matters be called 
"LEGAL AID FUND" (or "LAICARE" or 
"LEGCARE"). 

5. Details and gross quantum of revenue 
to be raised 
(a) I propose that the levy would be 

imposed either by an amendment 
(i) to the Transport Acts, (viz. 

(a) Road Safety (Vehicles) 
Regulations 1958 and (b) 
Road Transport Charges 
(Vic) Act 1995 (heavy vehi­
cles) 

(ii) or to the Stamp Duty Acts. 
As the latter Acts raised $120M c.f. 
$813M under the Transport Acts 
figures in the 1995/96 State 
Budget Papers - and may be per­
ceived to be less likely to upset the 
motoring public, the latter could 
be an easier way. 
Further as there is a fixed charge 
($140) for registration for vehicles 
under three tonnes, any additional 
levy would be more obvious than 
in a small section in the (fre­
quently amended) Stamp Duty 
Act. Tucked into that Act, it could 
be hardly seen - yet it would be 
far from being revenue neutral. 
A third alternative to these two 
possible sources is to provide a 
means of securing monies raised 
from gambling taxes. These raise 
(1995/96) $1,041M in revenue. 
There would need to be a diver­
sion of funds or the inclusion of a 
"Legal Aid Fund" in the commu­
nity project schemes. However 
one would want an Act for it to be 
effective - to avoid unnecessary 

changes (in this area) in emphasis, 
policy and administration within 
the life of anyone government or 
through a change of government 
itself. 
It is to be noted incidentally, that 
the total estimated receipts for the 
Victorian State Consolidated Fund 
for 1996/97 are $16,336M, State 
tax receipts are $7,983M. (The 
total on a one-off basis, for privati­
sation receipts - anticipated for 
1996/97, are $366M). (Victorian 
State budget estimates (Papers 
1996/97 pp.407-41l)). 
A fourth avenue is by a specific 
purpose grant. There are many in 
this category. 
Like examples can be found in 
State Government budget papers. 
This is of limited long-term ben­
efit, open to opportunism and 
"pork barrelling" and not recom­
mended. 

(b) The actual revenue which could be 
raised can be illustrated in the fol­
lowing figures: 

Revenue Sheet 
(a) Levy as imposed on matters 

charged under the Stamps Act 
1958 (as amended): 
Total revenue estimated 1996/97 
-$1,260M. 
Levy of: 3% = $36.18M 

2.5% = $30.15M 
4% = $48.24M 
5% = $60.3M 
1% = $12.06M 

(b) Levy as imposed on road transport 
registration and third party 
charges under the Road Trans­
port and other Acts: 
Total Revenue - Motor Vehicle 
Taxes (including stamp duty) esti­
mated 1996/97 - $813M. 
Levy of: 3% = $24.39M 

2.5% = $20.325M 
4% = $32.52M 
5% = $40.65M 
1% = $8.13M 

(c) The Auditor-General might criti­
cise any Act imposing a levy 
expressed as a percentage of some 
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larger figure itself based on esti­
mates. However it is done all the 
time under the Stamps Act. Esti­
mates can and are made, annually, 
on this basis. 

(d) Taxes or the provision of Goods 
and Services including (only) tax 
on various forms of gambling is 
$1,379M. 
Levy of: 3% = $41.37M 

2.5% = $34.475M 
4% = $55.16M 
5% = $68.95M 
1% = $13.79M 

(e) It is noted that gross expenditure 
on Legal Aid (cases) in the five 
years to (end) 1995/96, was 
$181M. 

(f) The expenditure to "Case related" 
Professional Payments for 1995/96 
by the LAC (and the Board) was 
$53.183M. 

(g) The total amount of the Receipts 
for the State are $16,121,905,958. 
Total Consolidated receipts are 
$21,198,825,557. 

(h) If a levy was imposed (and rev­
enue was collected) in the 
following ways: 
(i) As 2.5% of estimated Stamps 

Act revenue ($1,206M) this 
realises $30.15M, 0.142% of 
Total Consolidated Receipts. 

(ii) As 2.5% of estimated motor 
vehicle revenue ($813M) this 
realises $20.325M or 0.0959% 
of Total Consolidated Re­
ceipts. 

(iii) As 2.5% of gambling revenue 
($1,379M) this realises 
$34.475M or 0.16% of Total 
Consolidated Receipts. 

(i) Proposal (i) is least likely to cause 
an upset. 
Proposal (iii) would perhaps re­
quire annual political haggling 
over special purpose grants - ala 
- community projects and is not 
recommended without legislation 
in place. 
Proposal (ii) is too low for the 
long-term point of view although it 
might be a very modest beginning. 
One could start there however. 

6. Initial holding of funds 
I propose that the Act provide that the 
whole of the monies be directed/di­
verted at least nominally, from the time 
of imposition of the levy, to an inde­
pendent Legal Aid board. 
The board would comprise a repre­
sentative of the State Government, a 
member of the public, a member of the 

LN and a member of the Victorian Bar 
Council. 

Reasons for the new proposals 
(a) The reasons for this scheme are, in 

short: 
- There is a current crisis in 

Legal Aid funding. 
- It would produce certainty in 

the short, medium and longer 
term. 

- It would be for the longer term. 
- It would avoid appeals to 

higher courts, wherever they 
are, and even over State mat­
ters through a lack of paid legal 
representation or adequate le­
gal representation below. 

- It could avoid longer hearings 
where there is no legal repre­
sentation and the judged 
decision to go on, notwith­
standing the High Court ruling 
in 1994. 

- It would also assist to end the 
feuding between Governments 
now 6 months old. 

(b) The proposal is soundly based 
politically because: 
- It would avoid any allegation of 

political bias. 
- It would have an appropriate 

level of acceptance in the com­
munity. 

- It would maintain employment 
at current levels, both within 
the LAC and in the areas of 
practice by independent practi­
tioners (including representa­
tion and advice work). 

- Accounting to economic 
theory, one dollar spent (on 
staff, rental, equipment, library 
etc.), returns five dollars. 

- It can go hand in hand with 
other changes in Legal Aid 
areas. 

The attraction of this author's 
neutrality 

I can put this idea as a person who: 
( a) is apolitical; 
(b) does very little paid Legal Aid work 

anyway; and 
(c) has an interest in community welfare 

and public interest at large. 

Other reforms of the legal system 
can take place also 

It is necessary, I think, to indicate that 
Legal Aid reform can also proceed with, 
other emphasis on ways to minimise costs 
such as: 

(i) through Mediation Centres open 
to the public; 

(ii) through the Mediation Centre 
run by the Bar; 

(iii) through the widespread adop­
tion and practice of mediation in 
one form or another in civil 
cases, particularly through the 
300 Accredited Mediators at the 
Bar; 

(iv) through the initiation of further 
proposals for case management 
in criminal cases beyond those 
now practised and more effective 
case management by the courts 
in civil cases; 

(v) a better system of selection of 
charges by prosecutors and in­
formants so as to avoid the clear 
impression of a "shot gun" ap­
proach or a "'hit them with the 
book" attack - techniques that 
can result in unduly long trials. 

POSTSCRIPT 

This proposal in substance, was sub­
mitted to the Bar Council in December. 
For his pains, the author was included in 
the Bars' Legal Aid Task Force. Subse­
quently, with the approval of the Bar, the 
author submitted the scheme to the State 
Attorney-General and the State Treas­
urer. Complete responses have yet to be 
received. Another submission on Federal 
Funding is shortly to go to Canberra. 
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Article 

Violated or Inviolate? 
The Victorian Judiciary Through 
the Politics of Sentencing-Law 
Reform 
By Peter Crockett, author of Evatt: A Life (Oxford University Press, 1993) 
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As a constitutional arm of govern­
ment, the judiciary is a fundamen­
tal part of the broad political 

envirornnent of Victorian society. It is the 
judiciary's responsibility and obligation to 
recognise that political identity by taking 
constitutional initiatives to strengthen its 
position, notably in times of constitutional 
crisis, while taking care to retain its dig­
nity and to avoid involvement in party 
politics. This matter is examined through 
the sentencing-law reform dispute. For 
the use of a range of sentencing options 
has generally led most judges not to seek 
routine or ready recourse to the imposi­
tion of harsh terms of imprisornnent, 
which has provoked the open criticism of 
judges by some members of the parlia­
mentary executive. 

HISTORICAL FORCES 

The constitutional history of the judici­
ary is a fine subject for the examination of 
shifts in power relations resulting from 
upheaval, often causing substantial 
changes to the English and to Australian 
Federal and State Constitutions. Charac­
teristically, the judiciary's power fluctu­
ated as it grew and receded both through 
and without reference to its own efforts. 
The constitutional identity of the judiciary 
has long given it a full political personality, 
and it has most successfully acted as an 
integrated constitutional partner and re­
sponsive leader of society when it has fully 
recognised that innate political identity. 

Councillors during the time of the 
Tudor Constitution possessed powerful 
political and judicial functions and main­
tained an LIn asy relationship wiLh tit 
d cUrling Common Law COllrts in many 
legal and jurisdicLional matters, although 

onunon Law judges did d.eal \\~th cases 
concerning governmental authority. 1 In 



fact, Common Law Courts and Parliament 
were joined through the principle of the 
ultimate supremacy of the law in the 
State. In the seventeenth century, Coke's 
progressive challenge to the conservative 
bond between Common Law judges and 
the Crown seemed, through an uncer­
tainty over the nature and power of the 
prerogative, to encapsulate protracted 
problems between Parliament and the 
Crown that caused parliamentary dead­
lock, civil war and a benign but unstable 
military dictatorship.2 

Should the Victorian 
iudiciary be able to repel 

the expansion of executive 
power, the repercussions 

of such a reversal in 
power relations would 
be felt far beyond the 
borders of this State. 

With the demise of the councillors, the 
courts of law after 1660 assumed full con­
trol of vast portions of judicial activity. A 
resultant institutional strength and full 
professional autonomy was confirmed by 
the constitutional settlement, aided less 
by that settlement's three enactments of 
1689, 1694 and 1700 than by a newly 
formed popular understanding of the 
extinguishing of monarchical divine right 
and the demonstrated supremacy of 
Parliament; sovereignty residing in an 
assembly prompted the evolution of re­
sponsible government and an awareness 
in the people that they were a principal 
source of power. 

The eighteenth-century Constitution 
strengthened the principle of the separa­
tion of powers, asserting the discrete 
functioning of governmental spheres, 
which was obeyed in practice and pre­
served by the pre-eminence of the rule of 
law.3 Before and during the early stages of 
the Industrial Revolution, the judiciary in 
England not only became increasingly 
powerful but retained a keen sense of its 
political nature and respected community 
standing. Its administrative and judicial 
power in the early years of the eighteenth 
century grew at the expense of the clergy, 
while justices, in fact, decided on parlia­
mentary candidates at Quarter Sessions: 

"From time to time, this body would take deci­
sions of fundamental importance to English so­
ciallife, and to these decisions they themselves 
gave the force of law. For example, the famous 
'Speenhamland Act' of 1795, which altered 
fundamentally English poor relief by making 
the parish responsible for making up the la­
bomer's wage to subsistence level, was merely 
the decision of one of these local legislatures, 
in this case the Berkshire magistrates. As Jus­
tices they enforced it and other Justices fol­
lowed suit. This indicates something of the 
Justices' power."4 

The exercise of delegated legislation, 
in fact employed since the fourteenth cen­
tury, accelerated markedly during the 
nineteenth century, enhancing adminis­
trative power,5 expanding the reach ofthe 
executive, and creating the conditions for 
an extensive alteration of the British judi­
ciary, which occurred within the context 
of parliamentary reform and the develop­
ment of social-welfare legislation. The 
British judiciary was radically overhauled 
during and beyond Gladstone's first minis­
try, between 1873 and 1880. Gladstone's 
Lord Chancellor, Lord Selborne, stream­
lined the judicial system by incorporating 
seven Common Law Courts into one 
Supreme Court of Judicature, while: 

"By 1880 the present threefold division was es­
tablished: King's Bench, Chancery, and Pro­
bate, Divorce and Admiralty, and any judge of 
the High Court could sit in any division."6 

Utility and flexibility were features of 
the Victorian Constitution, while the idea 
of a balanced Constitution continued to 
enjoy authoritative support.7 

There nevertheless remained unre­
solved questions between the courts and 
Parliament, in Britain and her dominions, 
mainly concerning the extent and content 
of parliamentary privilege and who deter­
mined it, while the judiciary continued to 
guard its constitutional authority.s The in­
herent, natural political context and 
content of these shifting relations - often 
manifested as "disputes" - was evident 
during this century in Victoria, at least as 
publicly evident issues, from the time of 
an 1865 cause celebre, in which the Chief 
Justice of the Supreme Court of Victoria, 
Sir Redmond Barry, was rebuked by the 
Attorney-General, George Higinbotham, 
for not informing him of his absence on 
leave from the State. As a constitutional 
leader, Barry considered himself under no 
such obligation.9 Higinbotham believed 
that as a Crown servant of the govern­
ment, Barry was obliged to apprise him of 
his intentions, an issue that is relevant to 
the sentencing-law reform debate through 

a tendency for the executive and bureauc­
racy to seek to widen their control over 
the judiciary. 

The dissatisfaction of the current Vic­
torian executive with the sentencing 
practice of most judges represents the 
latest disagreement arising from a long­
standing constitutional imbalance that 
had become more pronounced during and 
since the Second World War, in Great Brit­
ain and Australia, with a tendency to the 
centralisation of executive government, 
and the enhancement of its power 
through extended reach, with such re­
forms as expanding federal administrative 
and tribunal functions, including the min­
isterial control of quasi-legal functions. 
There is "a vast administrative jurisdiction 
in modern Britain, attempting functions 
similar to those of the conciliar courts of 
earlier centuries. Such an organisation is 
indeed an inseparable part of any system 
of government".1o 

In Australia, several factors contrib­
uted to the executive's accretion of 
power, to the detriment of the authority of 
other arms of government. These include: 
the impact of National Security Regula­
tions, which extended beyond the war; 
the exigencies of post-war reconstruction; 
the pronounced inclusion of Australia in 
international affairs, and the wide applica­
tion of the External Affairs power; the 
formation and precocious rise of the 
Liberal Party of Australia; and the acceler­
ated growth of a national intelligence 
service, and of sophisticated commun­
ications and records management tech­
nology. The long-serving former parlia­
mentarian, David Hamer, examining the 
performance of 20 selected parliaments of 
the Westminster system formed since 
Bagehot published The English C017,sti­
tution in 1867, expressed displeasure at 
the decline of legislatures. He observed 
that executives handle legislation of their 
own choosing, while the control of del­
egated legislation: 
"is virtually non-existent in many of the twenty 
parliaments, and inadequate in all of them. 
Parliamentary supervision of government busi­
ness enterprises and other non-departmental 
governmental activities is derisory. Desirable 
parliamentary investigations into government 
activities are often frustrated by party-line vot­
ing. No lower house has been able to be both 
the decisive chooser of a government and an 
effective critical scrutineer of the administra­
tion of that government. Non-parliamentary 
structures have had to be set up to extract 
essential information from governments, to 
protect human rights, to inquire into serious 
administrative failmes by the government, and 
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to obtain fair treatment from the bureaucracy 
for individuals and organisations. These are all 
matters for which the government is supposed 
to be responsible to parliament, but which the 
various parliaments have proved unable to 
handle. 
Upper houses, where they survive, can put 
some controls on an elective dictatorship, but 
they have generally proved frail barriers."ll 

In 1952, in Victoria, a County Court 
judge presiding in the Court of General 
Sessions commented adversely on a fea­
ture of the housing policy of the Cain 
Government. The judge was admonished 
through a cabinet statement, and the legal 
authorities Zelman Cowen and David 
Derham found the admonition to be an 
unacceptable constitutional breach.12 In 
1954, Supreme Court judges presented a 
written submission to the Victorian Pre­
mier, Mr. John Cain, requesting that a 
projected modest salary increase be 
raised to conform with economic changes 
that had ensued since their previous sal­
ary adjustment. Not only did Mr. Cain 
refuse to comply, he failed to present the 
report to Parliament for debate, thereby 
unconstitutionally denying the judiciary 
formal communication to Parliament.13 

The issue also raised, again, the question 
of whether judges hold "special" positions, 
or are effectively public servants with no 
claim to exceptional entitlement - Mr. 
Cain: "too much respect is paid to these 
people"14 - and is not unlike the dispute 
that arose more than 20 years earlier in 
England. In this disagreement of 1932 
judges were perceived as civil servant~ 
when faced with a salary reduction, a sta­
tus which they renounced on grounds of 
judicial independence and the necessity 
of legal justification for all governmental 
acts.15 

The context of the sentencing-law re­
form debate raises the question of the 
nature of the Victorian judiciary and its 
response to its constitutional condition, 
while should the Victorian judiciary be 
able to repel the expansion of executive 
power, the repercussions of such a re­
versal in power relations would be felt far 
beyond the borders of this State. 

SENTENCING-LAW REFORM 

"The Victorian Sentencing Committee, headed 
by Sir John Starke, in its Report in 1988 drew 
attention to the fact that people believe crime 
rates to be higher and sentences to be lower 
than they are. It pointed out that the sentences 
reported are mostly those perceived to be suf­
ficiently lenient to make them newsworthy. It 
commented that the public is left with nothing 
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but the impression that cases where courts go 
wrong represent the norm of the sentencing 
process."16 

Before the Victorian Sentencing Act 
1991 came into effect, there had been 
much discussion about the early release 
from prison of offenders who had 
breached the Victorian criminal law. For it 
was believed that, with remissions and 
other allowances, offenders were not 
serving the terms to which they were sen­
tenced, their release being considered 
widely as premature and even farcical, so 
that sentencing law was not effective. 
Nationally, all aspects of sentencing and 
punishment policy are matters that con­
tinue to be debated among the public, 
media and specialists. 

The Victorian Parliament demon­
strated concern for the early release of 
prisoners by substantially recasting the 
Sentencing Act, producing in 1991 re­
vised legislation that, by introducing 
provisions that compelled offenders to 
serve genuine terms, adhered to the 
"truth in sentencing" principle and accu­
rately reflected the sentencing conditions 
desired and imposed by most judges. Sen­
ior members of the first Kennett 
administration, elected in October 1992, 
nevertheless appeared to be unhappy 
with this newly tightened legislation. 
Amendments to it in 1993 and 1994 in­
creased the severity of sentencing 
provisions, notably by inviting longer 
prison terms. At the same time however 
it was clear that there was a n~ed to per~ 
mit flexibility for each judge to assess the 
specific idiosyncrasies and subtleties of 
every case in which a defendant was 
found guilty. Thus, provisions allowing the 
consideration of mitigating factors -
including the number, seriousness date 
relevance and nature of any previo~s con~ 
victions, and general reputation and 
significant community contributions of 
the offender - were not and could not be 
repealed or amended. This meant that a 
continuance among judges of their estab­
lished, moderate sentencing views and 
practices might remain, particularly as the 
current wisdom on sentencing supported 
the "truth in sentencing" provisions of the 
1991 Act. That is, a rounded appraisal of a 
range of sentencing options, embracing 
imprisonment, parole and other non-cus­
todial orders might confirm among judges 
the correctness of their resistance to 
harsher prison terms, and reinforce their 
belief in the cost efficiencies, rehabilita­
tive benefits and advantages to society in 
the long-term reduction of crime resulting 
from the reduced use of imprisonment in 

sentencing. It transpired that most judges 
in practice, by and large, declined to avail 
themselves of the Act's new stringencies. 

The Victorian Sentencing Act 1991 
The Report of the Victorian Sentencing 

Committee, published in 1988, was a con­
sidered and comprehensive statement on 
sentencing needs and community expec­
tations. It drew on vast practical experi­
ence and incorporated philosophical 
considerations and frequent comparisons 
with societies similar to that of Victoria. 
Its measured recommendations fully ac­
counted for truth in sentencing require­
ments, the obligation in each instance to 
assess an offender's mitigating and aggra­
vating circumstances, and the need to 
consider fully the circumstances and 
needs of victimsP The Sentencing Act 
1991 was framed broadly in the spirit of 
this report. 

The objectives of this Act are set out in 
sections 1, 5 and 6, and provide for the 
prevention of crime and the promotion of 
respect for the law by: 
• providing for sentences that are in­

tended to deter the offender or other 
persons from committing offences of 
the same or a similar character; 

• providing for sentences that facilitate 
the rehabilitation of offenders; 

• providing for sentences that allow the 
court to denounce the type of conduct 
in which the offender engaged; 

• ensuring that offenders are only pun­
ished to the extent justified by: 
(a) the nature and gravity of the of­

fences; 
(b) their culpability and degree of 

responsibility for their offences; 
(c) the presence of any aggravating or 

mitigating factor concerning the 
offender and any other relevant 
circumstances; and 

• ensuring that victims of crime receive 
adequate compensation and restitution. 
The provisions of the Act gave sub­

stance to these objectives, for example in 
section 11, which by dealing with the fix­
ing of non-parole periods of imprisonment 
terms of 24 months or more, substantiated 
the truth in sentencing aspiration. This 
Act provided a flexible and comprehen­
sive, considered and humane, coverage of 
sentencing needs. 

Amendments of 1993 and 1994 in con­
flict with the 1991 Act, reveal a regressive 
tendency to seek cumulative rather than 
concurrent sentences, make draconian 
provision for indefinite sentences for 
o!fenders of the worst crimes, and empha­
SIse community protection over the 



circumstances of offenders, notably in 
relation to vjolent and sexual offences.18 

For example, sub-sections of section 5, in­
serted in 1994, demonstrate emphasised 
regard for the welfare of the vjctim, pro­
vjding that: 

"In sentencing an offender a court must have 
regard to ... 

• the personal circumstances of any victim of 
the offence; and 

• any injury, loss, or damage resulting directly 
from the offence." 

These amendments place excessive 
stress on vjctim impact and community 
defence which, while they are important 
considerations that had already been 
given ample scope in the 1991 Act, have 
the effect of reducing the ameliorative in­
fluence of rehabilitation within the penal 
system, provjding a distorted punishment 
regime. 

THE AUSTRALIAN LAW REFORM 
COMMISSION REPORT ON 

SENTENCING 1988 
The ALRC Report on Sentencing19 -

which has in eight short years become a 
highly regarded and often-quoted state­
ment on sentencing - focused on the 
need to reduce reliance on imprisonment 
as punishment, especially in view of its 
proven cost in human and financial terms. 
The commission, which also recom­
mended reduction in maximum terms, 
offered five major reasons for this initia­
tive: 
(1) "the experience of imprisonment 

is negative and destructive for the 
offender", while boredom and frustra­
tion in prisoners stem from a lack of 
useful activities. 

(2) "The cost of imprisonment is enor­
mous and the returns few." 

(3) The value of imprisonment as a pun­
ishment option for only the most 
serious crimes will be enhanced by 
havjng it used more sparingly. 

(4) Reducing the emphasis on imprison­
ment complements, and is properly 
linked with, the principled approach 
to custodial orders, so that severe 
punishment can be imposed on pris­
oners through parole, without 
resorting so readily to imprisonment, 
by employing intensive corrections 
orders, suspended sentences of im­
prisonment and youth training centre 
orders. 

(5) It was the policy of all Australian gov­
ernments to reduce reliance on 
imprisonment; Victoria is the only 

State in which this trend has been 
reversed. 

The more extreme but comparable 
pro-prison reforms of the British Home 
Secretary, Mr. Michael Howard, have 
failed. A marked worsening of crime has 
resulted, with the overcrowding of prisons 
intensifying stress for prisoners and staff. 
The British criminal justice system has 
consequently been thrown into disarray.20 

Additionally, the commission advised 
- and the 1991 Victorian Act adopted ­
truth in sentencing; the abolition of inhu­
mane, cruel or vengeful punishments; 
an increase in the range and severity of 
non-custodial measures, such as commu­
nity-based orders and the imposition of 
fines; the requirement that remissions be 
authentically earned for good behaviour, 
diligence or other creditable activity; and 
the pursuit of the rehabilitation of the of­
fender, particularly through the use of 
parole as measured reintegration into the 
community (an option which nevertheless 
often carries stringent obligations and so 
may form an effective punishment compo­
nent within a sentencing decision). 

This report has employed a sensible, 
careful, structured use of a wide range 
of sentencing options, where the offender 
is genuinely and fully punished, and is 
offered extensive rehabilitative opportu­
nities through closely programmed 
reintegration into the community. Sen­
tencing provisions of the Crimes Act duly 
reflect the recommendations of this re­
port,21 and the recently released New 
South Wales report on sentencing mirrors 
the tenor and substance of its federal 
counterpart.22 

There is, therefore, broad agreement 
of opinion between the legislators of the 
Victorian Sentencing Act 1991, Federal, 
New South Wales and Victorian academics 
and practitioners - specialists among 
whom wrote the Federal and New South 
Wales reports - and Victorian judges. 
The Victorian Government seems not to 
conform to current thinking on the issue. 

The Philosophy oj Sentencing in 
the British Criminal System 

The incongruity of the position of those 
Victorian officials is further reflected in 
the broad philosophical position of sen­
tencing that underlies the British criminal 
justice system. 

Briefly, philosophical tension is cre­
ated between the principle of 
reductionism and retributivjsm. On one 
hand reductionism seeks "to reduce the 
frequency of the types of behaviour pro­
hibited by the criminal law". This 

viewpoint accepts that economic stric­
tures prevent the full realisation of crime 
reduction measures, but that society must 
aim to institute correctives likely to re­
duce criminal tendencies, employ general 
deterrents, deny opportunities for crime 
to be committed, and promote better 
social conditions, such as improved 
social hygiene, for example, where slum 
clearance is demonstrated to reduce 
crime. On the other hand, sophisticated 
retributivists do not ask the question, 
"How should we decide the form or the 
degree of suffering which is appropriate to 
the offence?" but assert the liberal princi­
ple that "Society has no right to apply an 
unpleasant measure to someone against 
his will unless he has intentionally done 
something prohibited". There is appeal in 
this principle, for it allows punishment 
along reductivjst lines to be imposed on 
those who intentionally offend, and it does 
not, at least overtly, introduce the moral 
problem of retribution. 

Sophisticated retributivism, however, 
falls down on two grounds. First, infrac­
tions due to negligence - as distinct from 
intentional breaches - are punishable by 
law. Secondly, the threat to commit a pro­
hibited act - as in the building of an 
explosive device - can be punishable by 
law, even when the full intention has not 
been realised. These broad concepts and 
other sentencing principles warrant more 
detailed discussion, but even on a consid­
eration of this brief survey it should be 
apparent that the best option is recourse 
to the philosophical views and practical 
measures of reductionism; further, the 
Kennett Government's sentencing-law 
reforms seem to draw on the idea of retri­
bution in the wish to encourage the 
infliction of harsher prison sentences as 
the "purest" way to impose suffering as 
atonement for the commission of wrong, 
in spite of a measure of cushioning that 
might be expected from incarceration 
through proposed new and better gaols.23 

Sentencing-Law Reform as a 
Political Issue 

We might consider the motives of the 
Victorian Attorney-General, Ms. Jan 
Wade, in commissioning last year's Herald 
Sun survey on sentencing, where the 
public was invited to offer its opinion on 
sentencing, despite it being a technical 
field of law. It is unlikely that the survey 
represented a desire to respond to com­
munity concern; it seemed instead to be a 
ploy to use the popular press to shape 
public opinion. Similarly, the timing of the 
commissioned press survey to coincide 
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with the early release of Peter Vaitos 
(known as the "Silver Gun Rapist") under­
scores the view that the survey was part of 
a political strategy. For Vaitos had been 
sentenced before the enactment of the 
Sentencing Act 1991, which naturally 
gave full provision to truth in sentencing. 
Since there is rightly no retrospectivity 
permitted in the application of Australian 
laws, the fact of the release of this of­
fender is a virtual irrelevance that cannot 
fairly be seen in the light of developments 
in Victorian sentencing law since 1991.24 

If the Attorney-General has neverthe­
less genuinely sought to act on her 
political and moral beliefs, she has also 
hoped as a consequence to enhance her 
own and the Government's popularity. For 
the Herald Sun survey may be seen as a 
political indulgence designed through a 
superficial format to marshal popular - at 
bottom electoral - support for harsher 
sentencing. These ntixed motives, deep­
ening the problem of constitutional 
propriety, appear to be behind media pub­
licity given to opinions expressed by the 
Attorney-General- and also the Premier 
- in support of this reform and in strident 
attacks on Victorian judges.25 For this 
method seems to have been chosen, 
rather than persisting with the failed pro­
motion of reform through professional 
publications, to intensify pressure on 
judges to implement that reform; the 
microcosm of sentencing-law reform is 
lodged within the macrocosm of the dis­
position of political and constitutional 
power. 

THE JUDICIARY VIOLATED 
Control 

A feature of the exercise of power is 
the desire to extend control as extensively 
and as comprehensively as possible. 
Politicians, absorbing administrative influ­
ences, are often tempted to use 
bureaucratic means - in this case, the 
Department of Justice - in addition to 
political and constitutional avenues to 
acquire that control: 
"In the modern State an extended executive, 
able to make, enforce and interpret law, has 
come into being, under imperfect parliamen­
tary and judicial control. The principle of the 
separation of powers has been violated. Con­
siderations of 'policy and government', as they 
would have been called in the seventeenth 
century, have been accorded a larger place in 
the constitution than they have held for three 
hundred years ... It may in reply be suggested 
that the danger has been exaggerated. Numer­
ous as are the statutes giving sub-legislative 
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powers, no statute has yet created a general as 
distinct from a particular power to govern . . . 
Neither sub-legislative nor quasi-judicial pow­
ers express the right of an omnipotent execu­
tive to do as it likes. Both express the power of 
a sovereign legislature to confer on a limited 
executive authority such functions as it may 
from time to time deem necessary."26 

The Kennett Government's 
sentencing-law reforms 

seem to draw on the idea 
of retribution in the wish to 
encourage the infliction of 
harsher prison sentences 

as the "purest" way to 
impose suffering as 
atonement for the 

commission of wrong. 

The process is two-way: "The com­
plexities of modern government lead min­
isters to depend very much on the public 
service for the policies and legislation 
they promote",27 while it is predictable 
that a government may regard sentencing 
as law reform encapsulated within its 
management of judicial administration, 
for the judiciary alone is often seen by 
politicians to be unacceptably beyond the 
control of the executive; "Governments 
become prone to take steps which reduce 
the standing ofjudges".28 

A long-standing difference of opinion 
has clearly existed between the executive 
and judiciary over whether or not the judi­
ciary is independent of the public service. 
This disagreement has risen in intensity 
with contests between the executive and 
judiciary over specific issues, which in 
Victoria has lain at or near the heart of the 
disputes of 1865, 1952 and 1954.29 It may 
be noted that the judiciary as an arm of 
the Victorian Constitution is a functional 
and structural apparatus that is clearly 
separate from the executive; it has unique 
responsibilities to the Constitution and so­
ciety in the application of law - at times, 
in fact, to hold parliamentary legislation 
invalid - and it also has an implied obliga­
tion to uphold such fundamental values as 
the recognition of Parliament's legislative 
supremacy, the protection of the author­
ity and integrity of the judiciary, the 
maintenance of the civil liberties of the in­
dividual, and the support of the rights of 
property holders; additionally "the judici­
ary acts as the custodian of the body of 

laws and values by which society is regu­
lated and governed and, to a limited 
extent, adds to and modifies those laws 
and values".3o 

In no formal sense, or through no com­
monly appreciated understanding, can 
the judiciary be held to be aligned to the 
public service. Some court officials are 
members of the public service - although 
responsible to senior members of the 
judiciary - and in the mid-1980s the 
Supreme Court of Victoria was structured 
so that its officials have come under the 
"ultimate" authority of the Council of 
Judges, that is, the collective of judges -
who meet regularly as a group - at each 
of the three levels of the court system.31 
Yet, as demonstrated in Victoria since the 
mid-1980s under Labor and Coalition ad­
ministrations, the public service remains 
most influential in its capacity to imple­
ment wide reforms in judicial administra­
tion, a "success" which has fortified the 
belief in many politicians that the judici­
ary remains an adjunct of the public 
service. Specifically, the Victorian Attor­
ney-General seems to be trying to 
incorporate the sentencing issue into a 
broad program of reforming the legal sys­
tem. For the Attorney-General and policy 
advisers within the Department of Justice 
have since 1993 continued the reform of 
the justice system, particularly as it re­
lates to streamlining judicial administra­
tion complemented by the delivery of cost 
efficiencies, consolidating reforms of the 
previous Government, and introducing 
fresh innovations.32 

The administration of justice within the 
public service has itself undergone 
remarkable change, with centralisation 
again increasing the potential for control. 
The correctional and enforcement wing of 
the administration of justice - formerly 
known as the Department of Corrective 
Services - had in the past been separated 
from the legal and policy wing - formerly 
known as the Attorney-General's Depart­
ment. Both wings have since October 1992 
been amalgamated as the "Department of 
Justice", so that the focus of the sentenc­
ing debate may be seen to assume an 
administrative prominence, for correc­
tional and enforcement officials and 
agencies might well be expected actively 
to support policy input into the case for 
harsher sentencing. 

That there is troubled debate over sen­
tencing-law reform is further evidenced 
by a pro-prisons policy that has been set in 
place at political and bureaucratic levels. 
That policy is endangered should judges 
decline to pass sentences with a high 



imprisonment component, as both a finan­
cial and managerial issue: funds have been 
invested in the upgrading of Pentridge 
Prison, and in the building of new gaols; 
and operating Victoria's reformed prison 
system - which is proposed to be priva­
tised - creates a managerial issue of 
magnitude, with that system depending 
upon the employment of a large manage­
ment staff and the engagement of 
associated services. 

Concept in Language 
If the Attorney-General has adopted a 

view that judges are effectively public 
servants, to be swept along with depart­
mental reforms of the judiciary, the 
question is raised of the precise nature of 
law reform. There is a clear conceptual di­
vision here in the nature of the type of 
reform. The reform of judicial administra­
tion may well be a facet of bureaucratic 
activity; but the sentencing of offenders 
by judges involves a discretionary privi­
lege that, as legal interpretation drawn on 
the complex matters of sentencing law, is 
a precept of legal philosophy that lies at 
the heart of a judge's inherent and unique 
functions and responsibilities in the fulfil­
ment of incontrovertible legal right and 
constitutional principle. Devoid of admin­
istrative reference, solely ajurisprudential 
matter, the executive should accept that 
this matter lies beyond its domain. 

The engagement of the bureaucracy in 
legal interpretation within the reform of 
the judiciary has resulted in bureaucracy 
ignoring the distinction between philoso­
phy and administration; the "long view" of 
the reform of judicial administration as a 
bureaucratic totality disavows such con­
ceptual nicety in favour of the executive's 
pursuit of bringing the judiciary under its 
control, and in keeping with bureaucracy's 
wish to deal with offenders by relying pri­
marily on imprisonment. The sentencing 
views of the judiciary are expected to con­
form to a greater imperative of sweeping 
judicial and penal reform. Conceptually, 
there has been a centralising of adminis­
tration and a structural facilitation of 
bureaucratic accountability to the execu­
tive without reference to or consultation 
with the judiciary. The executive's verbal 
assaults on judges confirm that exclusion 
as much as they disclose disapproval of 
the judiciary's continued existence be­
yond executive control. So, "law reform" 
as an embracing bureaucratic aspiration of 
restructuring judicial administration is be­
ing employed to widen further the 
political and bureaucratic scope at the ex­
pense of the autonomy of the judiciary. 

THE JUDICIARY INVIOLATE? 
Unproductive constitutional disputes 

between the executive and the judiciary 
will persist until there is a clear under­
standing ofthe nature ofthejudiciary, and 
of its position within the Victorian Con­
stitution. The determination of these 
matters might condition and promote 
worthwhile, varied and fresh responses in 
the judiciary to the current and future 
disagreement provoked by the sentenc­
ing-law debate, and in the likelihood of 
future quarrels. The options and possibili­
ties available to the judiciary are widened 
should it be more aware of its fundamen­
tally political character. 

IILaw reformll as an 
embracing bureaucratic 

aspiration of restructuring 
judicial administration is 
being employed to widen 
further the political and 

bureaucratic scope at the 
expense of the autonomy of 

the judiciary. 

The constitutional arms of government 
plainly act in dynamic relation to one 
another; but since all of those arms, in­
cluding the judiciary, are political - the 
legislature and executive as party political 
more obviously so than the governor and 
judiciary - that dynamism is inescapably 
a political relation. Likewise, the identity 
of the judiciary in the everyday business 
of government and as a governmental in­
stitution professionally obliged to respond 
to society's fluctuations, renders it subject 
to political influence and empowers it as 
an actuator of political influence. It is, in 
fact, an abnegation of duty - worse, a 
derogation from principle - for the judici­
ary not to employ political means to 
assure its authority and integrity in order 
for it to fulfil the constitutional responsi­
bilities for which it is charged as a leader 
of society. 

PoLitics - the Judges 
A judge performs two main roles: first, 

to interpret the law according to his or her 
understanding of common and statutory 
law; second, in particular through knowl­
edge of the common law, to interpret the 
law according to the judge's understand­
ing of change in society. 

Although judges have a clear right not 
to have their assessments of the law af­
fected by external influences, it is false to 
link the concept of legal impartiality to an 
absence of the integration of political atti­
tudes into the interpretation of the law. 
For through the act of assessment, a judge 
necessarily imposes views on legal facts 
and opinions, a considerable portion of 
which are views that are personal, or per­
sonal suffused into the range of decisions 
that help to comprise a professional 
appraisal. And personal factors in deci­
sion-making are created from the "parti­
san" factors of peculiar conditioning 
inherent in disposition formed from 
genetic make-up and familial influences in 
rearing, education, interaction with peers 
and many other facets of social develop­
ment and environment. The qualities that 
make a good judge comprise intellectual 
fineness; tempered, rounded and com­
posed psychological scope; and empathic 
yet disciplined emotions whose varied 
stimulation is activated within a generous 
and humane amplitude. The intricacy and 
subtlety - the fact and manner - of the 
assimilation of intellect, psychology and 
emotions form the political and legal cast 
of a judge's character, moulding a condi­
tion of preference to an established order 
or a desire to introduce modifications: just 
as the judiciary holds members, including 
judges, who are conservative, centrist, 
progressive and radical, so judgments 
likewise range across this spectrum. Deci­
sions might therefore be very different but 
comparably worthwhile or comparably 
lacking in worth - while the word "worth" 
itself is subject to variable political evalua­
tion. 

The ability with which a judge inter­
prets law according to change in society 
will itself be a fine gauge as to the ability of 
that judge to advise and implement 
change both within the judiciary and in 
the judiciary's relation to the political sys­
tem - beginning with the management of 
his or her court, and ending with the at­
tempted or realised influence over other 
arms of government. This is merely to ful­
fil a judge's role as a leader of society and 
of government as vested in, and as being 
responsible to, the Victorian Constitution. 
The judge, as leader of a court, is in a 
dynamic relation to the judiciary; collec­
tively, judges' dynamism at court and 
council levels confer authority on the 
political system. 

Politics - the Judiciary 
The judiciary has been stated by 

Brennan J. to be one of: 
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"The essential organs of government - the 
Governor, the Parliament, the Ministry and the 
Supreme Court ... on which the 'existence and 
nature' of the body politic depends. (I mention 
only the Supreme Court, for that is the court of 
general jurisdiction in which, subject to the 
jurisdiction of this Court, the laws of the State 
are finally interpreted and the constitutional 
and administrative law of the State is ap­
plied.)"33 

McGarvie J. responded: 
"I treat the whole judicial arm as including all 
the courts, their judges, magistrates and other 
judicial officers and the court staff responsible 
to them rather than to the executive. The legal 
profession is not part of the judicial arm but is 
intimately associated with it and performs a 
service essential to its operation."34 

Although both are valuable as formal 
descriptions, Brennan's definition links 
the judiciary to the "existence and 
nature" of the "body politic", placing the 
judiciary in a political environment. 

The judiciary is constitutive of society, 
integral to society's primary workings, as 
an arm of government and interpreter of 
law. It thus possesses an elemental politi­
cal character as a self-contained sphere of 
government, both serving and being of 
society. Moreover, as interpreter of the 
law and the Constitution, it is the custo­
dian and enforcer of that Constitution, 
and so as legal interpreter and as receptor 
and guide of change in society it is a politi­
cal reformer through being both a legal 
and constitutional leader. 

Politics - the Judicial System 
Where Green C.J. observed: "I appreci­

ate that there is room for debate about the 
extent to which the courts are or have 
been the guardians of liberty, on the one 
hand, and the extent to which they have 
been merely concerned about protecting 
property and conserving the established 
order, on the other",35 one matter raised 
is a conserving of the established order 
through guarding the constitutional lib­
erty of the judicial system itself. In other 
words, the maintenance of essential val­
ues of society and precepts of justice 
through upholding fundamental constitu­
tional and legal principles as the tradi­
tional guardian of liberty and of 
established constitutional practice asserts 
judicial liberty as an established protec­
tion of society's institutions. Moreover, 
the judicial system tends to identify itself 
with that order - it maintains that order 
through self-identification in the perpetu­
ation of the working of the judicial system 
itself. Nevertheless, although the protec-
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tion of liberty is traditional and the de­
fence of the established order is conserva­
tive, the need for the judicial system to 
accommodate change at both individual 
and institutional levels requires self-ex­
amination, identification of needs and re­
ceptivity to the approaches of critics in 
the operation of the judicial system. 36 
However, the frequently held restric­
tion of the legal system to formal 
legal functions has placed a limitation on 
responsiveness to change, forming a men­
tal conservation that is itself a block to 
change.37 Required legal progressiveness 
assumes a larger responsibility to the judi­
cial system's constitutional obligations 
and functions; the judicial system owes a 
politico-constitutional service to the peo­
ple through an amalgam of legal, political 
and constitutional expressions, as full rec­
ognition of interaction with society. 

This contention is substantiated by the 
kernel of its current constitutional conun­
drum set by the sentencing-law reform 
debate and the response of judges -
a conservative judicial system sorely 
requiring the identification of its needs 
and responding accordingly, must first 
know its identity. Reformed by a progres­
sive-centrist Labor executive, reformed 
by a progressive-conservative Coalition 
executive, one arm of government has 
attempted to impose its will on another 
arm that seems discomforted by inher­
ently political shifts or "provocations". 
The judiciary has responded in legal terms 
by continuing to deliver moderate sen­
tences - itself a tacit constitutional 
response - but its challenge is to respond 
through better understanding its constitu­
tional character. 

The Victorian Constitution 
The essential nature of the Victorian 

Constitution is that of an abstraction, 
lightly structured and of modest defini­
tion. Its concretely presented instruction 
is so skeletal as to invite the sweeping of a 
broad brush across the given roles of the 
Constitution's four spheres of government 
- gubernatorial, legislative, executive, 
legal - tacitly entreating the leaders of 
those arms to discover constitutional 
meaning and structure, direction and in­
ner purpose, to endue the Constitution 
with relevance, modernity and sagacity. 
For, although in virtual repose in the 
processing of perfunctory duties, it is a 
legislative frame of tensile and at times 
dynamic capacity: variable, evasive, cir­
cumspect, sentient, wistful and brutal in 
its possibilities, this instrument of power 
rightly declines to articulate the nature or 

range of potentiality, for power itself, as a 
relational property, discloses its character 
only through exertion between forces, as 
engagements executed between and 
through the vaults of constitutional au­
thority and responsibility. 

The theory of the separation of powers 
is understandably not entrenched in the 
Constitution, for the arms of government 
are expected to seek accommodation with 
each other through the political, social 
and legislative issues of the day. In fact, 
there is an important debate as to whether 
the concept of the separation of powers is 
constitutional doctrine. The view that it is 
turns on an idea of judicial independence 
as a principle of sanitised isolation which 
carries sufficient authority to resist the 
acquisitive inclinations of other constitu­
tional spheres, these spheres working in 
constrained harmony through a range of 
checks and balances. However, this view 
is anachronistic, a neat almost geometri­
cally proportioned eighteenth-century 
conception of constitutional obedience 
and obeisance that lacks relevance to con­
temporary institutional life. The view that 
it does not turns on the idea that "absolute 
independence is neither attainable nor 
desirable".38 The observation that judicial 
independence derives from the judiciary's 
tutelage of a range of principles that 
underpin society brings out a greater con­
stitutional responsibility that exceeds the 
mere preserve of judicial function. And it 
is in such instances as the sentencing-law 
reform debate that the call to the "princi­
ple" of the separation of powers warrants 
closer examination. Just as the Consti­
tution changes, so do constitutional 
principles change - the view that princi­
ples may possess incontestable moral 
standing does not preclude their organic 
development in accordance with changes 
in political and social life. The evolution of 
constitutional practice as a politico-legal 
interrelationship has led to the paring 
back of the separation of powers, leaving a 
much larger grey area of constitutional 
contest, so that more disagreements 
between the arms of government can be 
expected.39 

Leadership 
Many legal authorities and members of 

the judiciary assert the principle of "judi­
cial independence" as a legal imperative.4o 
Commonly, this principle is expressed as 
the requirement that the judiciary be free 
"from improper influence or interfer­
ence",41 a definition which invites an 
examination of the meaning of "im­
proper". 



The context in which the word "im­
proper" may be defined is that of influ­
ence or interference in the work of the 
judiciary by another constitutional arm, 
where such an action may be regarded as 
constitutionally unseemly for not being "in 
accordance with the accepted rules of be­
haviour".42 Since the judiciary as well as 
other constitutional arms are essentially 
political, and given large areas of plausible 
interpretative dispute in relations be­
tween those arms, it may be difficult to 
assert improper influence or interference 
when it concerns matters of constitutional 
imprecision. Moreover, since the assess­
ment of improper action implicates moral 
valuation, that uncertainty is deepened. 

Green C.J., however, helps to over­
come the problem by claiming that: 

"The need for protection against extraneous 
pressures or interference becomes particularly 
strong when judges are required to exercise a 
discretion or make value judgments of the kind 
which are involved when they have to make a 
decision involving criteria such as reasonable­
ness, fairness or justice. In cases of that kind a 
judge is required to apply values which are ulti­
mately derived from those prevailing in the 
community from time to time. However, in do­
ing so he cannot simply reflect public opinion: 
he must exercise a discriminating judgment as 
to what values he applies so that whilst assur­
ing that he is responsive to enduring shifts in 
community morality, he does not allow himself 
to be influenced by merely transient changes 
in public attitudes, or by prejudices or senti­
ments which are in conflict with established 
principle."43 

Improper action can be said, first, to 
extend beyond tracts of constitutional in­
exactitude to the "purity" of solely legal 
function or opinion, where a political insti­
tution seeks to impose views in a matter 
that might appear to lack constitutional 
reference. Should a constitutional arm 
cross this boundary, an instance of im­
proper influence or interference seems 
evident, especially when supplemented by 
the public reproach of judges. The view 
that a core of exclusive judicial function 
and opinion remain free of external im­
pingement is sound, chiefly so that a judi­
ciary can resist becoming ineffectual as a 
judicial institution by being made 
a tool of government policy.44 The gaining 
of constitutional leverage through em­
ploying a flexible Constitution to maxi­
mum advantage - the larger grey area of 
constitutional contest - does not author­
ise the control of the Constitution; for the 
paring back of the separation of powers 
leaves discrete essences of power and 

function that can be exercised only by ap­
plicable arms of government, those 
essences in effect representing constitu­
tional responsibility and duty to the peo­
ple, for whom the Constitution exists and 
in whom ultimate power resides. 

A iudge performs two main 
roles: first, to interpret the 
law according to his or her 
understanding of common 
and statutory law; second, 

in particular through 
knowledge of the common 

law, to interpret the law 
according to the iudge's 

understanding of change in 
society. 

Second, a judge is obliged as appropri­
ate to make a moral decision as to the 
soundness or the depth of shifts in com­
munity morality, of which the durability of 
established change is clearly a key bench­
mark.45 For instance, where broad com­
munity acceptance of sexual equality has 
become entrenched, judges are expected 
to display a keener responsiveness than 
was formerly thought necessary to mat­
ters that concern the recognition and de­
fence of that equality. Another benchmark 
is the level to which the community has 
been fully and accurately informed of an 
issue in which it takes a moral interest. If a 
judge considers that there may be com­
munity misunderstanding - sentencing­
law reform is a case in point - then it may 
be that judges steeped in sentencing law 
shall regard that moral valuation as being 
misinformed rather than "improper", for 
being based on unsatisfactory premises -
there has been no constitutional breach, 
although public misunderstanding might 
in part result from political and media mis­
representation - and dismiss it. 

The matter of judges' receiving favour­
ably, or resisting, the moral valuations of 
the community raises the problem of the 
receptivity of the judiciary to community 
needs, both to maintain awareness of 
community attitudes, and to shape them. 
The quality of the receptivity, with the 
ability to know when to follow and when 
to advise, is called "leadership"; this dis­
cernment represents the quintessence of 
the discretionary power of a judge in 
finely weighing fairness in justice. If lead­
ership, in other words, can be seen to be 

the mature blending of knowledge, bal­
ance, responsibility and experience, this 
quality of leadership lies at the core of a 
sentencing decision as a delicate discre­
tionary evaluation that must remain the 
sole preserve of a judge. If community at­
titudes are undeveloped, the judiciary's 
response should be not only to continue 
always to be receptive to the community, 
but to seek to deepen its knowledge as un­
derpinning for a full understanding of 
sentencing needs. 

The Rule of Law 
If the sentencing debate raises the cen­

tral problem of the executive's breach of 
judicial independence, it is less through 
its influence and interference in the do­
main of legal specialism than its influence 
and interference on a moral issue belong­
ing governmentally to the judiciary's 
constitutional function as a political leader 
that the executive has acted in a constitu­
tionally improper manner. The fascination 
and vexation ofthe sentencing-law reform 
debate, in other words, is that by bringing 
into focus the concern for pure legal opin­
ion in a discretionary matter of moral 
engagement, the debate clarifies the judi­
cial and constitutional right of judges to 
apply their critical faculty to exercise po­
litical authority as moral helmsmen. This, 
as the constitutional essence of the judi­
ciary, the identification of and the 
justification for its constitutional empow­
erment, is what causes conflict with the 
executive, specifically though not funda­
mentally through the "vehicle" of 
disagreement over sentencing policy. The 
crux of the sentencing debate, therefore, 
is that the judiciary by holding firm on its 
approach to sentencing decisions has "en­
croached" on the power of the executive. 
For the judiciary has used its moral and 
political authority as a constitutional 
power - recall the broad neglect by most 
judges of the Sentencing Act amend­
ments of 1993 and 1994 - to diminish the 
constitutional power of the executive. In 
response, the executive has attempted to 
reassert its political power by seeking to 
undermine the judiciary's moral stand; the 
judiciary's impingement on executive in­
dependence has provoked the executive's 
affront to judicial independence. 

Perhaps the concept of the "rule of 
law" might therefore be more tellingly 
encapsulated through the idea of moral 
overlordship, rather than through a more 
formal description of the rule of law as 
substantiating the concept of judicial 
independence, validating the judiciary's 
institutional functions and duties, and 
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upholding basic institutional and indi­
vidual principles.46 

The gravamen of this paper lies in the 
psychological rather than philosophical 
point that self-realisation through the full 
understanding of identity might furnish 
the judiciary with sufficient political 
strength to arrest its constitutional de­
cline. 

The gravamen of this paper 
lies in the psychological 

rather than philosophical 
point that self-realisation 

through the full 
understanding of identity 
might furnish the iudiciary 

with suHicient constitutional 
strength to arrest its 

constitutional decline. 

REMEDIES 

How can the judiciary project such an 
identity? The view that judges cannot 
"lobby", as this would impugn their very 
independence,47 fails to consider the con­
stitutional character of the judiciary as 
integral and answerable to society. The ju­
diciary need not and cannot shut itself 
from meaningful communication with any 
institution, group or individual,48 in the in­
terests of the public good as perceived by 
the judiciary. Communication with just 
cause through closely reasoned presenta­
tions should take official (and at times 
unofficial) and commanding forms. If 
these approaches represent "lobbying", 
they are nevertheless authoritative com­
munications by a constitutional power 
that are devoid of electoral motive. Fur­
thermore, the judiciary's status and role 
ought to be the subject of informed de­
bate, within and beyond Parliament, so 
that communications from the judiciary 
might be better understood by those with 
and without knowledge of the judiciary. 
The presentation of information in the 
interest of encouraging illumination is 
persuasion, and a productive form of lob­
bying. A resolute will fashioned by the 
deft touches of sophistication, imagination 
and poise shall find the judiciary eluding 
the twin dangers of association with party 
politics and a loss of dignity, and therefore 
of stature, in the judiciary. 

The success with which a judiciary can 
skilfully give effect and respond to change 
relies on the effectiveness with which 
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reform creates a climate of receptivity 
within a constitutional arm. If a confident, 
assertive executive - the Coalition Gov­
ernment's sound majorities in both 
Houses contrasts with the current weak­
ness of the Victorian ALP - can be 
expected to obstruct such initiatives, a 
heated, and quite possibly acrimonious, 
environment nevertheless stirs the emo­
tions and the imagination, concentrating 
the mind on the task of exploring afresh 
basic conditions and positions: the 
present dispute may well not be unfortu­
nate. Moreover, a demonstrated capacity 
and willingness within the judiciary to act 
on a perception of its breadth and an un­
derstanding of its multi-faceted stature 
should in the future help to restrain senior 
executive officials. 

Judicial 

The judiciary loses control of its func­
tions, of its own condition, when forced by 
the executive to change, or provoked 
openly to resist change because it believes 
the executive's reforms to be wrong. It 
should therefore seek to control its func­
tions on its own terms. Legal authorities 
have generally sought to consolidate 
judicial independence through internal 
structural reform at State and federal 
levels, shielding the judiciary from consti­
tutional assaults, although there is an 
understanding that a responsiveness to 
the changing needs of society and the 
desirability of communication with the ex­
ecutive must permit the penetration of 
those structures.49 While valuable, they 
have where implemented not succeeded 
in moderating or preventing the sentenc­
ing-law reform dispute. Some suggested 
reforms have not been, and may never be, 
instituted, notably the idea of a highly 
inclusive, over-arching national structure. 
I consider that the judiciary should not 
erect a protective citadel, but rather mobi­
lise its constitutional profundity and 
breadth, which is the source of its inner 
strength, self-confidence and authority, to 
inspire greater confidence and respect in 
the community and in the other arms of 
the Constitution. 

To this end, the staff of the judiciary 
might better reflect its constitutional 
role.5o With the pivotal role played by 
court administrators in public confidence, 
court efficiency, and in particular, in 
reducing the judiciary's dependence on 
other branches of government, selected 
administrators might as appropriate - in 
addition to associates - be appointed for 
skills in political research and offering 
political advice, while the Diploma in 

Court Policy and Administration might be 
altered to contain subject units in consti­
tutional history and political science. 
Similarly, a political research officer might 
be appointed who, without party-political 
background or affiliation, has training in 
constitutional matters, to advise judges in 
their monthly Council meetings. Likewise, 
associates may be employed both for their 
judicial work and for their ability as politi­
cal researchers and political advisers, 
undertaking this second aspect of their 
work when their judges are not sitting in 
court. Associates and other court officials, 
therefore, should be selected in part for 
their ability to research parliamentary 
issues of concern to the judiciary - not 
least through maintaining close, formal 
contact with the State parliamentary 
library (staff at court libraries and the Law 
Institute Library may assist in this matter) 
- and provide thoughtful, professional 
advice to their judges that might sustain 
the constitutional standing of the judici­
ary. Administrators and associates should 
possess a law/arts degree, the arts compo­
nent being a major in political studies and, 
if they might pool their knowledge and 
routinely compile reports for scrutiny at 
meetings of the Council of Judges, so 
might judges from time to time invite 
political or constitutional authorities, who 
have no political party affiliation, to 
address those meetings. 

Although on one hand it may be said 
that lawyers are insular, with their experi­
ence limited to their profession51 (and this 
may characterise many practitioners who 
work in professional, specialised and tech­
nical fields), on the other a particular 
feature of the work of judicial officials, in­
cluding judges, "involves identifying and 
reconciling competing interests and con­
flicting values . . ."52 A great deal of 
political work - indeed the professional 
focus which calls on politicians' skills -
concerns the handling of conflict leading 
to an appraisal that takes the form of a 
decision. Although the nature of that man­
agement and the motives that control 
decision-making differ between politicians 
and judges, there is an innate similarity in 
the act of weighing and often seeking to 
reconcile incompatible views, with in each 
case interested parties seeking a pre­
ferred outcome from an arbitrator. In this 
sense, judges possess practical political 
skills. 

Parliamentary 

Judges might communicate formally 
through submissions detailing matters of 
concern to the judiciary to leaders of both 



Houses of Parliament, contact with the 
legislature and executive representing an 
even-handed and bipartisan approach. 53 
(In fact, judges petititioned the Legisla­
tive Council in 1865, to assert that the 
judiciary formed an arm of government.54) 
An intransigent executive might be con­
fronted with a discussion in Parliament by 
non-executive House leaders, while a 
party currently in Opposition might later 
support the judiciary as a holder of office. 
These approaches appeal as much to the 
authority of the leadership offices, with­
out reference to political disposition or 
party affiliation, as to the individual office­
bearers. Considerable authority should be 
conveyed from this considered, formal ap­
proach, carrying a specific purpose and 
without any suggestion of an established 
or routine practice of communication. 

The duties, functions and responsibili­
ties of the Victorian Attorney-General are 
not of course set down in this State's Con­
stitution or in any other Victorian statute. 
It is a feature of the Victorian Constitution 
that powers of officials are not circum­
scribed, but develop by convention. 
However, given that the Attorney-Gen­
eral, as the legal representative of the 
executive, may make and has made ad­
verse comments on judges, and is the 
formal link between the judiciary and the 
executive, it is worth considering the 
range and identity of an attorney-gener­
aI's powers in relation both to the 
executive and the judiciary, so that judges 
are aware of what an attorney-general can 
and cannot do. 

We may say, nevertheless, that in 
broad terms, the Attorney-General 1) 
should, if perhaps not represent the judi­
ciary by defending it, refrain from 
attacking it; 2) act as legal adviser of the 
Crown; 3) act as legal adviser of the gov­
ernment; 4) act as administrator of the 
Legal Department; and 5) act, in certain 
cases, as an "adjudicator" where the gov­
ernment is a party to litigation.55 The 
Attorney-General may defend his or her 
sphere from interference by other mem­
bers of the executive, and may enlarge 
personal and portfolio power through 
the cultivation of popular support and 
through bureauractic means without com­
promising other powers. Yet the detailing 
of an Attorney-GeneraI's powers, using 
these understandings as a basis does not 
really assist the judiciary in knowing fully 
how it might deal with the attorney-gen­
eral during constitutional disputes. Far 
from codification, such an understanding 
would allow the arms of government 
greater potential flexibility to develop the 

Constitution's conventions, with the aim 
of reducing the intensity and the likeli­
hood of future disputes. 

A parliamentary coInmittee might be 
established to investigate and report on 
the powers of ministers, one that may be 
similar to the House of Commons Commit­
tee on Ministers' Powers, which reported 
to Parliament in 1932, embracing precise 
powers, conventions, and the enlarge­
ment of powers through, for example, 
quasi-legal, administrative expansion. 56 
The initiation of a parliamentary commit­
tee requires majority support of members 
of parliament in the case of a single House 
committee, or the majority support of 
both Houses should it be joint parliamen­
tary committee, on a motion moved by a 

I consider that the iudiciary 
should not erect a 

protective citadel, but 
rather mobilise its 

constitutional profundity 
and breadth, which is the 

source of its inner strength, 
self-confidence and 

authority, to inspire greater 
confidence and respect in 
the community and in the 

other arms of the 
Constitution. 

member of parliament. The Victorian Par­
liament has a history of seeing the 
successful establishment of committees 
that the government of the day has not 
wanted to be formed, firstly where a 
majority has been reached due to the gov­
ernment being in a minority in the 
Legislative Council, and secondly from 
government members - most commonly 
where National Party opinion has differed 
from that of the Liberal Party - siding 
with Opposition members. Additionally, a 
standing committee considering a certain 
field of inquiry may establish on its own 
authority an investigatory committee to 
examine a particular matter within that 
field of inquiry. Any standing committee 
that deals with issues that concern a min­
ister's role might be the subject of an 
investigatory committee examining minis­
ters' powers. In the current case, a climate 
of opinion throughout Parliament, created 
mainly through the presentation of re­
ports from the judiciary, may result in the 

formation of a desired committee. Of 
course, a tabled report of a committee's 
findings might not result in recommended 
action, but its tabling, discussion in Parlia­
ment, and availability to the public as a 
printed document can all cause beneficial 
results. 

Specifically, in relation to the sentenc­
ing-law reform debate, the power of 
members of the executive, and notably 
the Attorney-General, to admonish judges 
both within and outside Parliament might 
be examined by such a committee. There 
is no statutory power to admonish judges, 
but there is ample legal authority stipulat­
ing that no judge be reproached unless it 
is in pursuit of a proceeding for removal.57 

There is no Standing Order of the Victo­
rian Parliament that expressly proscribes 
criticism of judges in Parliament. 58 How­
ever, the Parliament continues to defer to 
May's Parliamentary Practice, appli­
cable to the English Parliament, for proce­
dural guidance, which expressly disallows 
such an admonition. 59 (Of course, the 
verbal attacks by members of the 
executive have been made outside Parlia­
ment, the curious fact being that 
politicians usually seek the shelter of 
parliamentary privilege to express re­
crimination. And these attacks are 
criticisms of judges generally, not the 
reproach of named individual judges.) 

Constitutional 
The Council of Judges could appeal to 

the Governor to advise as to constitutional 
propriety of the executive in meetings of 
the Governor in Council for: 

"Quite apart from the reserve power, the gov­
ernor has an inherent constitutional right to 
counsel government ministers on the exercise 
of their powers and functions ... In giving this 
counsel, the Governor may query whether 
proposed action is appropriate, or suggest 
changes. This is the soW"ce of most of the influ­
ence of the Governor in constitutional affairs. 
It takes place in confidence."6o 

Similarly, the tabling of a report, on the 
Command of the Governor, should stimu­
late discussion in Parliament, but this may 
be considered by judges to be awkward 
and unproductive should the thrust of a 
report take issue with an obstructionist 
executive, members of whom may be re­
luctant to discuss the report, or simply to 
deride it when tabled.61 This emphasises 
the importance of bipartisan approaches 
to both Houses of Parliament, where there 
is opportunity for a comprehensive and 
sympathetic discussion. 

Another initiative concerns the role of 
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the Executive Council, led by the Gov­
ernor, in overcoming constitutional 
disputes. A plenary meeting of the 
Council permits discussion under an envi­
ronment different from that of Parliament 
in which a contentious matter might 
receive a broader, more dispassionate, re­
assessment.62 In fact, there is a precedent 
for appeal by judges to join the Executive 
Council, an approach which was not de­
veloped.63 Perhaps judges - possibly 
only the Chief Justice and the senior pu­
isne judge might again seek 
membership of the Council, to encourage 
the smoother functioning of constitutional 
relations. 

Community 
The difficulty in the judiciary's relation 

with the public is that the public is not 
conversant with the facts of legal and judi­
cial activity, for instance believing 
sentences to be more lenient than they 
are,64 while the media, themselves with fi­
nancial and political concerns that 
regulate policy irrespective of the wishes 
of the judiciary, at times falsified the sen­
tencing position,65 an unfortunate reality 
given that some 95 per cent of people 
obtain information on sentencing from the 
media. 66 

It therefore seems clear that as much 
as is possible should be done to ensure 
that the public is accurately informed. Se­
lected judicial officials might be employed 
for education in communications studies, 
and for experience in communicating judi­
cial affairs to the public. The media can be 
employed sensibly as an educative forum, 
while the sustained use oftelevision in the 
courtroom would mark an important ad­
vance in bringing the court system and 
judicial functions to the public. Since the 
judiciary is duty-bound to come to the 
people, and is ideally placed to do so on 
the initiative and the terms of the judici­
ary, such officials would be expected to 
work with the judiciary's Media Liaison Of­
ficer, to realise an effective, coordinated 
outcome. A key initiative resulting from 
her role is the willingness of some judges 
to distribute copies of their judgments to 
court reporters immediately after the 
judgment has been delivered from the 
bench, so that reporters have precise, full 
and fresh information, to best allow a bal­
anced view. Similarly, should a press 
article be published that is considered un­
balanced, a copy of the judgment can 
expeditiously be sent to the applicable 
newspaper editor and journalist.67 The 
fact that the sentencing-law reform de­
bate has arisen since the appointment of 
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the Media Liaison Officer in September 
1993, with difficulties ensuing with the ex­
ecutive and the media despite the efforts 
of judges and this official, suggests the 
need for a wider redeployment of the staff 
of the judiciary. 

The judiciary has long lacked power, 
and is clearly beleaguered when in disa­
greement with the executive. It might well 
become the strongest arm of government 
because of the immense resource of emi­
nent public respect and confidence that it 
should enjoy as a legal institution and as 
a constitutional leader, a repository of 
power that the executive and legislature 
can only dream of. The judiciary is obliged 
for its own sake and for that of society to 
draw on this resource. 

Specifically, in relation to 
the sentencing-law reform 

debate, the power of 
members of the executive, 
and notably the Attorney­

General, to admonish 
iudges both within and 

outside Parliament might 
be examined by such a 

committee. 

CONCLUSION 
Much is made in commentary on poli­

tics of the motives of politicians, whether 
they lead in shaping public opinion, 
whether they are led by community atti­
tudes, or whether they are inordinately 
influenced by imperatives of interest or 
pressure groups, whose drive and focused 
political organisation result in outcomes 
that are incommensurate with the value or 
merit of their cases. Is the end of electoral 
success held in thrall to the means of 
political accommodation? Likewise, we 
might be persuaded that there is truth in 
the contention that politicians are not 
skilled in, or overly troubled by, the incul­
cation of moral positions within a political 
group or the community at large. For 
their interests and abilities lie in using 
language, frequently as convoluted obscu­
rantism, to satisfy the electorate - often 
actively engaged sections of the elector­
ate - not only that morality is being 
served but that they are representing the 
electorate's best interests in support of 
the electorate's wishes. Yet it is too cyni­
cal and not generally realistic to assert 

that facility in linguistic device combined 
with the insincere use of concepts -
known in common usage as "rhetoric" -
constitutes the communication of political 
activity to the community. Politicians, for 
all their self-serving ambition, vacillation 
and derogation from principle, by and 
large possess a sense of constitutional 
propriety and ethical positions which they 
will defend when challenged, even if in 
many a calculating appreciation of the lim­
its of electoral tolerance is required to 
fortify that sense of "right". It is for the ju­
diciary to penetrate the shifting, the 
expedient, the deceitful superstructure to 
reach a substructure that embraces some 
conception of the public good, not least by 
inducing an acceptance in members of the 
executive that it serves personal and 
community interests to act as a constitu­
tionally responsible institution. 
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News and Views 

The addresses to lawyers attending the "Opening of the Legal Year" services, 
3 February 1997 

AT ST. PAUL'S CATHEDRAL: 
Reverend Robert Gribben M.A., Theol.M., Minister of Wesley College, Melbourne 

THE CHURCHING OF THE LAW 

Readings: 
1 Samuel 1:20-28a, Hannah's presentation of 
Samuel. 
St. Luke 2:22-24, The Presentation of Christ in 
the Temple. 

ONE of the surprises in visiting 
King's College Chapel in Cam­
bridge for Choral Evensong may be 

that if you look venerable, or learned 
enough, you will be admitted to one of the 
upper stalls usually reserved for Fellows, 
and you will be able to follow the service in 
one of the leatherbound folio volumes of 
the Book of Common Prayer. The appeal 
of these volumes is that they are out of 
date, and you may find yourself praying 
for King George and Queen Charlotte in­
stead of the present Queen and you may 
spend a profitable few minutes trying to 
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decide which George it was. (The answer, 
so that I can keep your attention, is 
George IIL) The books provide the further 
distraction of liturgies which are no longer 
celebrated, including the Commination, 
which is a kind of public cursing, for the 
revival of which there may be a case, the 
commemoration of the Gunpowder Plot 
(!) and the Churching of Women. 

This last service was in imitation of the 
story in the Gospel passage which is set 
for 2 February and was close enough to 
today to illustrate my theme. The mediae­
val liturgy of Sarum unblushingly called it 
"The purification of women"; Thomas 
Cranmer, when preparing the first Angli­
can liturgies, modified it (in 1552) to "The 
Thanksgiving of Women after Childbirth, 
commonly called the Churching of 
Women", but it was always called by the 
second title. It has been replaced in mod-

ern prayer books by a thanksgiving for the 
birth (or adoption) of a child, and it is a 
service which involves both parents. 

Some may say that the Churching of 
Women is as obsolete as the Churching of 
Lawyers , and perhaps for good reason. I 
want to suggest that we are today en­
gaged in a larger and more evolutionary 
exercise than at first appears, for public 
ritual marks not merely tradition, but 
transformation. 

The incident which St. Luke described 
at the end of his Christmas stories empha­
sises the ritual nature of the action of the 
holy family. Mary and Joseph brought 
their child to Jerusalem to do for him 
"what was customary under the Law" (Lk 
2:27). A number of ceremonies were pre­
scribed in the Mosaic law at the birth of a 
firstborn son, and as a matter of fact , Luke 
confuses them. They involve circumci-



sion, an act of redemption, and, on the for­
tieth day, the purification of the mother. 
Ritual, however, always operates on a 
number of levels; it never means only the 
prescribed things, so Luke is within his 
rights to vary them. 

The controversial meaning today is, of 
course, purification. Purification from 
what? From the ritual uncleanness caused 
by giving birth, as set forth in the laws of 
most ancient societies. This notion is 
rightly and strongly rejected today, but it 
is interesting how long the unwritten law 
has held sway. Until very recently in 
Britain (and it has not changed in 
several other cultures), a new 
mother was constricted by custom 
for a time from living a normal life. It 
had its protective side, its gentler 
purposes, but the liturgy of the 
Church of England required the 
mother to come on the fortieth day 
after birth to be "churched", that is, 
to undergo a public ritual before she 
rejoined normal society. 

It is a particular problem for stu­
dents of the New Testament to 
account for the tenacity of this 
ritual, for the conspicuous emphasis 
of Luke, who alone records this 
story, is his generosity towards the 
poor and the outcasts of society, and 
to women in particular. No-one who 
knows the spirit of Luke's Gospel 
could have understood him to mean 
that women were demeaned by 
childbirth, and especially this 
woman. Liberation, or at least a radi­
cal change of custom, is inherent in 
this Gospel, and it has taken two 
thousand years for the church to 
give effect to it. We were a little 
quicker with slavery. 

In time, the Church modified its em­
phasis to favour the second purpose of the 
customs for new parents on the fortieth 
day, namely, as the title of the liturgical 
feast now usually has it, "the Presenta­
tion of Christ in the Temple". This derives 
from the first lesson which was read this 
morning, from the story in which Hannah 
brings her small son Samuel to the temple 
at Shiloh (a predecessor of the one at 
Jerusalem) and presents him, as she 
had promised God, to the old priest Eli. 
Samuel was literally a gift to God, and he 

Reverend Robert Gribben M.A., Theol.M. There is at least a hint that the 
Church knew "purification" of 
women would not do, in the gradual 
change in the title and the purpose of the 
liturgy. The same modification takes place 
within the Law itself, for example in the 
commentaries of Sir William Blackstone 
on the legal "place" of a married woman. 
He remarked (1775) that "in the politer 
reign of Charles the Second" the power of 
a husband to correct his wife was tem­
pered by her rights to security and peace. 
"So great a favourite", he adds, "is the fe­
male sex of the laws of England". This is 
perhaps an example where the law had es­
pecially imitated time (as Francis Bacon 
declares in his Essays, as in this morning's 
extract) which "innovateth greatly, but 
quietly, and by degrees scarce to be per­
ceived". 

remained in the temple service for life. 
For Jewish parents since, however, the 
custom was to bring the child to present 
him in thanksgiving to God, but then to 
"redeem" him, to purchase his freedom for 
life in the family. 

There is something rather solemn in 
such a presentation. I have occasionally 
seen a look of panic in a young mother's 
eye when her baby, after baptism, has 
been taken through the congregation to 
meet the family of God; it is a threat to the 
nuclear family! There is a sense in which a 
child is given up in baptism, and never 
only belongs to its parents again. That 
may apply to this service too, as members 
of a learned profession place their work in 

the larger context of the wisdom and 
mercy of God: the Law does not belong 
only to lawyers. 

But for Mary, there is an even darker 
message. The ceremonies of the presenta­
tion are witnessed by two old people, 
Anna and Simeon - typically, in Luke's 
narrative, people of no account, the pious 
poor, half senile, half visionaries. They 
welcome this child as a sign of hope for 
their people, but Simeon adds a further 
note: 

"This child is destined for the falling and rising 
of many in Israel, and to be a sign that 
will be opposed . . . and a sword will 
pierce your own soul also." [Lk 2:34-36] 

Here, I think, is an example of 
the way in which rituals may strike 
home. Both church and civil rituals 
to celebrate a birth can atrophy by 
smothering human realities with 
sentiment. I mean, who on such oc­
casions can say: Be prepared for 
when this child dashes your hopes, 
when he or she brings heartache 
and pain and startling anger in 
place of filial devotion? But that is 
exactly what Simeon says in the 
temple: this child's destiny will 
pierce your soul - part of all par­
enthood is passion, passion in the 
sense we use it of the crucifixion. 
And the rest of the Gospel is not 
good news unless it addresses this 
part of human existence; in this 
parents are a microcosm of all hu­
mankind. It is only good, only true, 
if it speaks a word to the dark side 
of human life which most of us will 
face somewhere, sometime. That 
revelation - I use the word in its 
strict sense - occurred as part of 
public ritual. No-one would have 
said it at the family party. 

Ritual anthropologists tell us 
that ritual has three main functions . The 
first two are the more obvious ones: mak­
ing and preserving order, and fostering 
community. The ceremonies of a national 
day strengthen the bonds of society and 
pass on the national myths. The myths, of 
course, change and develop over the 
years, and those who organise such events 
are wise to think carefully about what they 
do and what they say. Ceremonies and 
celebrations are not all serious and sol­
emn; they need a certain drama, some 
enjoyment of dressing up, something of 
that old quality of hilaritas, and they can­
not be changed suddenly without doing 
damage. Repetition and predictability 
assist the continuity of a particular com-
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munity with a shared history and shared 
values. 

Yet few things can be clearer at 
this time than that shared history and 
shared values are under question. The 
recently retired Archbishop of York has 
summarised the change in consciousness 
this way: "the shift from duty to self­
fulfilment, from truth to opinion, from 
community to individual, from the under­
standing of a comprehensive tradition to 
transitory insights." Dr Hapgood con­
cludes, "The idea that there may be public 
and unassailable truths and values be­
comes hard to entertain. And with this 
comes not so much a failure of nerve as a 
loss of shared landmarks and direction."l 

But the response is not to give it all up 
- "it" being the things enshrined in acts 
like today's service. I myself do not think 
we need to accept the fragmentation of 
post-modernity as inevitable. There is im­
mense cultural and intellectual wealth in 
the received tradition, but its value lies in 
its ability to be claimed by each successive 
age and remoulded. Melbourne's splendid 
churches, its treasury of Victorian civic 
buildings act for many who never enter 
them on business (or for prayer!) as mark­
ers and anchors of values and beliefs. The 
citizens of this State do not expect such 
institutions to remain forever the same -
quite the contrary - but they welcome 
signs in their midst which point beyond 
the immediate to more enduring mean­
ings. 

Both the church and the law are fair 
game for parody, but there is another side. 
We are those who know what human be­
ings really are capable of, how they deal 
with each other, what are the issues which 
threaten civilised existence, what are the 
matters which produce tears and rage, 
which require justice and reconciliation. 
These things are our daily bread in the 
church and in the courts. We are precisely 
those who provide an alternative to 
merely following the most strident voice 
or the most popular myth, who challenge 
the misuse of power, especially in a time 
of rapid change. Our institutions, for all 
their seeming immovability, are those 
which take significant initiatives for the 
betterment of human life, for the articula­
tion of moral virtue, for communal 
solidarity. In Philip Larkin's words, reli-

1. John Hapgood, "The Church in Society" in 
Jeffrey John (ed.), Living Evangelism, 
Affirming Catholicism and Sharing the 
Faith, London: Darton, Longman and Todd, 
1996. lowe several thoughts to Dr Hapgood's 
essay. 

Breakfast at St. Paul's Chapter House before the Opening Service at St. Paul's 
Cathedral. 

gion and law are "serious places on serious 
earth". 

But there is a third purpose of ritual in 
addition to preserving order and maintain­
ing community. It is: effecting transforma­
tion. Ritual is not about fixity: ritual 
changes things. It may creatively and 
healthily move us from where we have 
been to where we might be. Take the role 
of public mourning in the face of the trag­
edy of Port Arthur, or in helping people 
recover from the losses in the recent fires . 
The number of people who come to the 
public gatherings speaks for itself - I am 
not here concerned with the particular 
religion(s) involved. I suspect that a good 
deal of the sickness of our society comes 
from our present inability to mark signifi­
cant change in people's lives by meaning­
ful ceremony. 

This third element is present in both 
biblical stories read this morning. The 
presentation of Samuel in the temple spelt 
the death of the old order of the heredi­
tary pliesthood; henceforth the work of 
God is done by a new kind of functionary. 
Indeed it fell to Samuel to choose a new 
form of government in Israel, the experi­
ment of monarchy. And the coming of 
Jesus did mean the "rising and falling of 
many in Israel and . . . a sign that will be 
opposed so that the inner thoughts of 
many ,\Till be revealed (2:34-36)", and the 
legacy is, like all human traditions, 
marked by both good and ill, but the ill, I 
believe, cannot be attributed to the One 
who was presented in the temple. 

In neither of these cases, did ritual 

transform automatically; for ritual is , as I 
have said, multifaceted by nature. It is not 
always clear what is emerging, and its ar­
ticulation is a slow and uneven process, 
requiring much rehearsal and experience, 
and more than an occasional flash of gen­
ius. Simeon did not make his judgement 
on the child in his arms by the application 
of logic, but by something much deeper in 
the human soul. 

Many who will pause to look as we 
appear briefly on Flinders Street will be 
critical, perhaps even scornful of am fri­
volity in the name of tradition; that itself is 
a comment on om culture, and it is not the 
whole truth. But the spectators may in­
clude our Annas and Simeons. They may 
ask whether, in the grandeur of the tem­
ple, we have heard them, whether we too 
have recognised the signs of om redemp­
tion and consolation. They may need to be 
convinced that our celebration is about 
the transformation of society, theirs and 
oms. They may even ask if we have been 
willing to be pmified. 

At the end of the ceremony in the tem­
ple, old Simeon begged to depart in peace. 
There is a dismissal used in the Uniting 
Church at the end of a Sunday service. It 
bids the congregation remember that "in 
all things , at all times ... Christ is with 
you", and it concludes "make your life 
your worship, to the praise and glory of 
God". 

That is the solemn and joyful sacrifice 
which we bid you offer in your work in this 
Legal Year. 
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AT ST. MARY'S STAR OF THE SEA CATHOLIC CHURCH: 
The Most Reverend Bishop Hilton Deakin, D.D., Ph.D., v.G. 

HOMILY PREACHED AT THE 
ANNUAL RED MASS 

My dear friends, 
Permit me to welcome you all to 
this beautiful church of St. Mary 

Star of the Sea, West Melbourne, for 
the Arumal Red Mass, to open the 
Legal Year. 

I welcome those of you who come 
from various jurisdictions, be they Lo­
cal, State of Federal. I welcome those 
of you who provide essential and sup­
portive professional services to the 
various legal bodies. I welcome the 
representatives of State and Federal 
governments who shape our laws. You 
are all creators and guardians of a 
wonderful heritage - the rule of law. 

SCRIPTURE IMAGES 
Our scripture readings today for 

this Mass invoke images of a God of 
history who projects justice, mercy, 
reconciliation and a sense of responsi­
bility for deeds done. All of these 
qualities become imperatives for 
those who dedicate their lives to the 
formation and administration of law 
for all citizens in our land. 

world where perceptions of such relation­
ships change, even as one discusses them, 
there are moves to alter the varying defi­
nitions of such relationships that were 
once referred to as fundamental institu­
tions in the fabric of our society. There 

I think it can be said that your call­
ing to the law in whatever capacity is a 
high calling indeed; it is particularly a 
high calling of service. But without a 
doubt, I believe you are beset on all 
sides in the pursuit of the high ideals 
of your professions. 

The Most Reverend Bishop Hilton Deakin D.D., 
Ph.D., VG. 

WA YES OF CHANGE 
I believe it is true to say that in our na­

tion there is incessant wave after wave of 
change that sweeps over us - and every 
one of these changes generates a neces­
sary reaction from legal quarters. 

I note for instance the challenges of 
widely disparate issues, for example, the 
explosion in quantity and quality of infor­
mation along the super highway of 
Internet and other channels, have now 
reached into the most private areas of 
home and life and the public areas of the 
business world. Somehow the law has to 
respond to the quality question that this 
challenge presents. It needs to determine 
the acceptable moral levels of information 
type made available to young people, and 
for that matter, to the whole community. 

In the area of human relationships, in a 

38 

was a time when we thought that such 
definitions were untouchable. You would 
appreciate that such challenges do not 
stop at that, but have repercussions that 
go to the very heart of our understanding 
of law and good order. 

LAWMAKERS 
I note too, the complex challenges that 

those who form our laws have to make in a 
society which is at base democratic, which 
has become secularist in nature, tends to 
be relativist in principle, and which seeks 
to cut adrift from ancient heritages and 
received traditions, which now inhibit the 
exercise of latter day insights into our un­
derstanding of self and others in a post 
modern society. 

Your task is particularly unenviable. 
But be assured of our prayers and good 
will, which ever political party you belong 

to as you go about your tasks. I have to say 
that because you occupy a central space 
of public debate, especially in, say, mat­
ters of life and death, of fundamental 
notions of individuals and society, and 
such like, we will from time to time join a 

debate and even do battle with you 
over issues that we believe to be fun­
damental and non negotiable if our 
society and nation are to have a future 
in the Civilising tradition to which we 
are heirs. I would believe that you 
would not wish this to be otherwise. 

SIFTERS OF THE LAW 
The days ahead will be full of 

debate and of the flurry of opinions 
about the shape of our nation. We 
have to decide whether we will be­
come a republic or remain a monarchy 
in whatever united form we choose. 
Whatever decision we make in this re­
gard as we move into what presumes 
to be a heady second century of Fed­
eration, a third millennium of the era, 
and a national life that is leaning, even 
lurching towards a place of sorts in 
South East Asia, we will need new 
laws, new legal insights and new legal 
inspirations to help us on our way. 

Nonetheless, on the one hand, we 
have still not sorted out the legal im­
plications of our recognition of the 
rights of the Aboriginal people of our 
land. Until we do, we should find it dif-
ficult to claim the right to stand tall, or 
even to be considered equals in the 

world around us. 
In this matter as in so much else, I ap­

preciate the problems that personally face 
the formulators and the administrators of 
our laws. But in the end, justice rather 
than sectional interest, must prevail. 

On the other hand, as our national face 
turns away from Europe and looks to our 
north, we are met with endless challenges 
from diverse cultural groups who now live 
among us and are part of us. In the 
present climate that protects minority 
groups, rights and views, and where rela­
tivist values prevail, the deep challenges 
of our heritage that such groups present, 
impose tensions of their own. Society 
most often has its way of working through 
such problematic areas. At times sectional 
interests may prevail but one always 
hopes that the influence of our evolving 
tradition, of our perceptions of present 



needs, of our understanding of an histori­
cal common sense, will in the long run, 
win through. I remember particularly at 
this time. All the refugees in our land who 
have fled from political or military oppres­
sion, from starvation and lack of any 
opportunity, who seek to live in freedom, 
even as we do. We must remember that 

we are all migrant people, pilgrim people 
in this lucky country. 

RESPECT AND PRAYERS 

On this day let it be our prayer that our 
laws be a good servant and guide to the 
common good of our state, our nation, and 
all people who live within our shores. 

Your work, endeavours, and achieve­
ments win thanks and profound respect 
of the communities you serve. As well, 
I pray and let us all pray, that Almighty 
God grant you the wisdom to serve 
our people well, that you frame good 
laws, and administer justice to the benefit 
of all. 

AT THE GREEK ORTHODOX CHURCH OF ST. EUSTATHIOS: 
His Eminence Archbishop Stylianos 

For when the Gentiles, who do not possess 
the law, do by nature the things in the law, these, 
though not having the law, are a law 
to themselves. 

(Romans 2:14) 

SISTERS and brothers, 
We gathered here today to pray to­
gether once again at the beginning 

of the Legal Year. 
In so doing, we express at the same 

time two basic wishes: firstly, our need 
to be enlightened and strengthened 
from above in facing the manifold rela­
tions with our fellow human beings in 
everyday life. Secondly, our desire to 
support spiritually and morally all our 
sisters and brothers involved in the 
judiciary and legal profession by our 
special prayers. I warmly welcome, 
therefore, all of you who responded to 
our invitation, and I express my par­
ticular thanks to the Judges of the 
Supreme, Federal and District Courts, 
Magistrates of local courts and practi­
tioners. But above all to His Honour the 
Chief Justice John Phillips for honour­
ing us with his distinguished presence. 

In such a particularly important 
Church Service, it is only natural that 
the word of God should have a very 
central place. 

For this reason, I would like to draw 
our attention to the scriptural passage 
which has just been read. 

It is obvious that in the passage St. 
Paul draws a clear comparison be­
tween the divine law of revelation on 
the one hand and, on the other hand, 
natural law as it is expressed in human 
nature itself. 

Though the Apostle describes both 
these sources of moral order as being 
equally legitimate for the evaluation 
of human behaviour, we should not 
believe that he therefore places the 
human and the divine on the same level. 

Such an interpretation would lead to a 

dangerous distortion of St. Paul's spiritu­
ality. For, in all his writings, the Apostle 
makes a clear distinction between the will 
of God and the basic inability of human 
nature to respond faithfully and gratefully 
to the requirements of the divine will. 

Precisely on this point, we should not 
forget how dramatically he describes the 
inner struggle between two kinds of law in 
his own conscience: 

1 will not to do, that 1 practise. " 

[Romans 7:18-19] 

After all the above, the question of the 
real meaning of St. Paul's comparison 
between both sources of law mentioned 
becomes more vital. 

The urgency of a correct answer to this 
crucial point becomes more evident to all 
of us today, since we all know that in soci­

eties of the modern world, human 
rights and natural law turn out to be 
more and more alienated from the 
divine revelation. 

Very indicative of this situation is 
the fact that, even in countries in which 
the Judeo-Christian tradition prevails, 
one speaks already of an 
experience of a post-Christian era. 

In order to be in a position to evalu­
ate properly the attitude of St. Paul 
towards the problem we mentioned, 
one should carefully observe the fact 
that the Apostle does not trust human 
nature unconditionally. 

On the contrary, as he declares that 
the human conscience is an alternative 
authority to the divine law, to the 
degree that it is a reflection of it, he 
clearly formulates two conditions for 
this: 
a) that man had not yet the opportu­

nity to receive the divine revelation 
as the extraordinary word of God, 
and 

b) that human conscience is not disin­
terested in the main questions of 
spiritual and moral life. 

'0 Xe/3aol1ujJTaroc; 'ApXlelTioKOITOC; AuorpaAiac; 
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Concerning the second condition, 
one could go even further and state 
that here the Gentiles are respected 
by St. Paul not only for their theoretical 

His Eminence Archbishop Stylianos. 

"For 1 know that in me nothing good dwells; 
for to will is present with me, but how to 
perform what is good 1 do not find. For the 
good that 1 will to do, 1 do not do; but the evil 

interest in the basic moral questions, 
but rather for their concrete exercise 

of moral principles. 
This is precisely the meaning of the 

words: "Doing by nature the things in the 
law". 
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As a result of this brief analysis, we 
must admit that, for St. Paul, the more 
seriously we take the words of the ex­
traordinary revelation, the more we are 
enabled to evaluate fairly the rights of all 
human beings created in the "image and 
likeness of God". 

Such a message - coming from the 
Apostle who has been distinguished in 
Christendom not only as the greatest 
theologian, but also as the missionary to 
all nations - has of course special signifi­
cance for our country and for all its 
institutions, which have the noble ambi­
tion of enabling all citizens to enjoy equal 
rights and opportunities. 

If we truly believe that multi­
culturalism or cultural diversity is the 
most binding moral postulate of our 
present time, then we cannot refer to any 
other element as a common denominator 

of us all, than the original sacredness of 
the human person created in the "image 
and likeness of God". 

If we forget, as we unfortunately very 
often do, this unquestionable quality of 
human nature, then we are exposed to all 
dangerous adventures of blind naturalism 
or even fatalistic agnosticism. Surely it is 
not a secret for those who study carefully 
the public morality and the social plagues 
of recent years, that both mentioned 
"ideologies" - naturalism and agnosti­
cism - are dictating to a great extent the 
solution to major problems of our family, 
social and national life. 

However, such a "solution" to problems 
may appear to be an expression of a 
greater amount of democracy in interper­
sonal relations, but in reality it does not 
promote peace and goodwill. 

Rather, it creates new problems which 

AT THE TEMPLE BETH ISRAEL: 
Rabbi John S. Levi A.M., D.D. 

T HIS is a service which proudly 
celebrates tradition and there is 
wisdom in this, for these are 

confusing times 
We evidently are so sophisticated 

that we have become unshockable. We 
enjoy entertaining erotic movies about 
car crashes. The moral foundations of 
our society seem weak. Somehow or 
other our system of justice has allowed 
Nazi war criminals to live out their lives 
in Australia undisturbed. 

The decay of conscience fills the air 
with foulest of odours. We are as­
saulted with materialism. We neglect 
our hospitals and our schools and we 
build casinos. We mock gentleness and 
exult brute strength. 

Some of you may have seen an in­
terview on last week's television news 
of a representative of the lease holders 
and farmers of Australia who emerged 
from an interview with the Prime Min­
ister in Canberra and said - more or 
less - we had a productive discussion 
... We put to the Prime Minister the 
proposition that the High Court's ruling Rabbi John S. Levi A.NI, D.D. 
on the Wik Case should be overturned 
by legislation. After all, he said, it is not 
the business of the High Court to make 
the laws of the land ... and anyway he said 
the ruling was passed by a majority of only 
one judge. And when I heard his words a 
shiver went down my spine - and I 
thought of our Service this morning. 
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Either human beings have inherent 
rights or they do not and if they do not it is 
the duty and the privilege of those judges, 
chosen not by chance, nor by political 
whim, to interpret those rights and to de­
fend the vision that has brought Australia 
and Australians to this day. 

we are unable to handle any more, since 
we are in advance deprived of any stead­
fast moral criteria which would in turn 
give impetus and promising direction to 
our legislation. 

For all these reasons, the task of all 
servants of law and justice became in our 
modern times not only a complicated and 
extremely dangerous profession, but very 
often, also, a heavy cross for people of 
integrity and faith to bear. 

In realising all these responsibilities 
and dilemmas, we sincerely pray that God 
the Almighty inspires all those involved in 
the judiciary, law and public leadership to 
find always the strength to resist tempta­
tions, and to fulfil, in fidelity, the demands 
of God's will as it is expressed in divine 
revelation, or at least in the voice of their 
unenslaved conscience. 

Amen. 

There is an ancient legend that I 
would like to share with you. It is not a 
Jewish story. It is a traditional story 
from West Africa. We are told that the 
members of a distant tribe on the edge 
of the desert faced a mysterious and 
dangerous shortage of milk. For some 
reason their precious herd of cows was 
not producing the milk as it was sup­
posed to and a young strong member 
of the tribe was appointed to watch 
over the animals through the night in 
search of a clue. 

Hiding behind some bushes he 
waited and suddenly and unexpect­
edly he was greeted by a vision. A 
young woman of astonishing beauty 
flew down a moonbeam! In her hands 
she carried with her a large covered 
bowl. She looked around and, believ­
ing that no-one was watching, began 
to milk the herd. When the bowl 
appeared to be full she climbed back 
on to a moonbeam and travelled into 
the sky!! Overwhelmed, the young 
watchman decided that the next night 
he would confront her. And so, when 
she returned, he stepped out from 

his hiding place held her fast and 
demanded to know who she was. With 
a certain degree of shame she explained 
that she had come from another world 
that had no food of its own. "It is my 
duty," she explained, "to come down to 
earth and find food. Please," she begged, 



"let me go and I will do anything that you 
ask." 

The young man, who was by this time 
smitten by her awesome beauty, said, "I 
will release you but you must come and 
live with me". The bargain was struck and 
the woman agreed on condition that she 
would be allowed to return home to pre­
pare her dowry. 

It seemed a small price. It was a gamble 
but the young man agreed and he let her 
go. When she returned she carried with 
her not a bowl but a beautifully carved 
box. She explained: "This box comes from 
my home. You may look at it but you must 
promise never to open it." Of course the 
young man agreed but inevitably, as time 
passed, he became increasingly curious 
about the contents of the dowry box upon 
which his marriage and his promise was 
built. And so one fateful day when his wife 
was not at home he opened the box and 
saw that it was empty. 

When his wife returned home she im­
mediately understood what had happened 
and she said to him, "I can no longer stay 
here with you for you have broken your 
promise." "But why should that matter?" 
The young man protested. "After all it is 
just an empty box." His bride explained, "I 
am not leaving you because you opened 
the box. I knew that sooner or later you 
would do so - I am leaving you because 
you said it was empty. It isn't empty. It 
contains the sunlight and the air and the 
smell of my distant home in the sky. When 
I went home I filled the box with all those 
things that were really precious to me. 
How can I be your wife, your partner, if 
everything that is most precious to me is 
emptiness to you?" 

The story can have many meanings, 
but let us apply it to ourselves. The Com­
monwealth of Australia will soon be one 
hundred years old. When the Constitution 
was drawn up its citizens were in funda­
mental agreement about the values and 
ideals it was designed to enhance and 
protect. We were subjects of a world­
wide empire that covered the face of the 
globe. That empire was founded upon law. 
It gloried in the Magna Carta. It embodied 
the great covenant that enshrined the 
rights of the Crown - those who were 
chosen to rule and the rights of the com­
moner. 

Those who framed the Constitution 
had profound faith in the Common Law, 
the restraint of politicians and the power 
of Parliament. And yet, as Father Frank 
Brennan S.J. has recently written, "Rac­
ism was inherent in the drawing up of the 
Australian Constitution", and he quotes 

Sir John Forrest, Premier of Western Aus­
tralia at the 1898 People's Convention in 
Melbourne: "It is no sense for us to shut 
our eyes to the fact that there is a great 
feeling all over Australia against the intro­
duction of coloured persons. It goes 
without saying that we do not like to talk 
about it, but it is still so." 

And because of this issue the Federa­
tion did not impose a clause guaranteeing 
equal protection and due process for all its 
citizens. These matters were left to the 
States. 

Brennan quotes the prophetic warning 
of the future High Court Judge Richard 
O'Connor who, valiant in defeat, pointed 
out that, "We are making a Constitution 
which is to endure, practically speaking 
for all time. We do not know when some 
wave of popular feeling may lead a major­
ity in the Parliament of a State to commit 
an injustice by passing a law that would 
deprive citizens of life, liberty or property 
without due process of law. If no 
State does anything of the kind there 
will be no harm in this provision, but 
it is only right that this protection should 
be given to every citizen of the 
Commonwealth." One hundred and one 
years later O'Connor's words are worth 
recalling. 

The treasure chest of life and liberty 
and justice that one person can see and 
taste and feel and love, can seem to the 
next person to be empty and without 
value. 

By one of those coincidences that 
occur quite often, last Shabbat the 
parashah included the reading of the Ten 
Commandments - Aseret Hadibrot -
the First Commandment that Christians 
see as the prologue and Jews count as 
Commandment Number One! 

Unlike the last five it does not begin 
with the stern and simple admonition "Lo" 
- do not - it begins with a statement 

Anokki Adonai Eholochekha asher 
hotzitecha meretz Mitzrayim - "I am 
the Lord your God who bought you out of 
the Land of Egypt" - we are commanded 
to understand that all law is based on the 
historic march of humanity from slavery to 
freedom. 

Without that understanding the box is 
empty. The human contract or covenant is 
empty of meaning. There are values that 
are non negotiable and which we cele­
brate at this time and at this service, and 
for which the Torah is the symbol and the 
legal process the living embodiment of 
civilisation. 

The author and essayist Paul Johnson 
is the most distinguished British historian 
of modern times. He is an observant 
Catholic and in 1987 he published an ex­
cellent book called A History oj the Jews. 
In the introduction to the book he explains 
why he wrote it. And he asks "What are we 
on earth for? Is history merely a series of 
events whose sum is meaningless? Is there 
no fWldamental difference between the 
history of the human race and the history 
of say, ants? No people has ever insisted 
more firmly than the Jews that history has 
a purpose and humanity a destiny ... the 
Jewish vision became the prototype for 
many similar grand designs. The Jews 
therefore stand right at the centre of the 
perennial attempt to give human life the 
dignity of a purpose." 

Purpose is hard to quantify. 
Justice is invisible to the naked eye. 
Meaning is always debatable and diffi-

cult to detect. 
But the Covenant - our dowry that we 

have brought from a distant place and 
time is not empty. 

May the Jewish contribution to the life 
and to the history of this land be based 
upon our passion for justice, for human 
dignity, for purpose and meaning and law. 

Amen. 
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News and Views 

Chief Justice Welcomes 
New Silks 
Welcome by the Hon. Sir Gerard Brennan, A.C., K.B.E., Chief Justice of the 
High Court of Australia, Canberra, Monday 10 February 1997 

THE Court congratulates the new 
silks who wear their gowns for the 
first time it;! this COll1'l. We offer OU]' 

best wishes too to the spouses and fami­
lies of the new silks who, by their 
forbearance, understanding and support, 
have permitted the new silks to forge their 
careers in a profession that is both com­
petitive and time consuming. 

The grant of silk is a recognition of in­
tegrity, of high ethical standards and the 
possession of superior skills as a legal ad­
vocate. As the procedures for the granting 
of silk in the several jurisdictions of the 
States and Territories involves consulta­
tion with practitioners and, frequently, 
confirmation by judges who know the 
quality of a candidate's professional work, 
the grant of silk is a warranty of the es­
teem of a professional peer group. That is 
a warranty of great significance to solici­
tors and their clients who are seeking 
counsel's services. 

But, in the public eye, the status of silk 
depends on the status of the Bar as a 
whole. Peer group recognition is no com­
mendation unless the peer group is itself 
held in high esteem. The tradition of the 
Bar is that the silks are its leaders - not 
necessarily by popular vote, though that is 
often the case, but by merit which others 
seek to emulate and by example which 
others freely follow. So you have a new re­
sponsibility which goes with the new 
status. And, reciprocally the status ulti­
mately depends on the discharge of the 
responsibility. 

Some occasions in recent years have 
given reason to wonder whether the Bar 
which you will be leading has appreciated 
the full meaning of the independence 
which is essential to a satisfactory dis­
charge of the Bar's important function. Of 
course, it is understood that there must be 
independence in the sense of avoiding 
conflicts of interest and duty, especially 
independence from impermissible exter­
nal pressures and independence from 
financial aspirations that might tend to di­
vert a counsel from his or her strict 
professional duty. But the independence 
of the Bar goes further than that. There 

42 

must be a degree of independence from 
the client in order that the client may have 
the benefit of dispassionate advice and in 
order that the court may be confident that 
counsel is capable of assisting in the doing 
of justice according to law. That confi­
dence is shaken if counsel lend them­
selves to the advocacy of their client's 
cause in the public fora or engage in exer­
cises of self-promotion. Further, although 
the Bar is independent of the judiciary, it 

The tradition of the Bar is 
that the silks are its leaders 

- not necessarily by 
popular vote, though that is 
often the case, but by merit 

which others seek to 
emulate and by example 

which others freely follow. 
So you have a new 

responsibility which goes 
with the new status. 

may not be fully appreciated that that in­
dependence requires not only a fearless 
refusal to mislead the court or to permit it 
to be misled but also a respectful and firm 
resistance to any judicial proposition 
which does not accord with the law or 
with sound legal practice. A sanguine or 
supine acceptance of legal or factual error 
or of irregular procedures which ought 
not be adopted undermines the independ­
ence of counsel on which the doing of 
justice according to law so largely de­
pends. Counsel's task is legal advocacy, 
properly prepared, fearlessly presented 
yet controlled by the paramount duty of 
assisting the court to do justice in an 
adversarial system according to law. 

Independence is fostered by the Bar's 
individuality of practice or, at least, prac­
tice in a single-disciplinary partnership. 
There may be administrative or commer­
cial advantages in the provision of 

advocacy services in a multi-disciplinary 
firm which offers services to assist a client 
in a variety of ways, but advocacy so pro­
vided may not be proof against duties of 
loyalty to others whose work is not fo­
cused on the curial process. Counsel are 
participants in the work of the third 
branch of government and they cannot 
subordinate that function to concerns 
about a client's affairs other than the cli­
ent's legal rights and liabilities nor can 
they subordinate that responsibility to 
different concerns entertained by an 
advocate's associates. 

Your responsibility is not only to main­
tain the Bar's high standards but also of 
seeing to it that the Bar maintains them. 
Else your profession becomes a mere 
service industry. Then there would be no 
justification for resisting a regime of regu­
lation that is appropriate to an industry. 
Rugged independence, a generous appli­
cation of the cab-rank rule so that the 
Bar's services are extended as widely as 
can reasonably be expected, and a pas­
sionate but critical approach to the 
administration of justice according to law 
will do much to confirm the Bar's pivotal 
importance as a social institution. 

You are the incoming custodians of its 
best traditions. Those traditions are con­
ducive to camaraderie and conversation, 
to mutual assistance and to long-lasting 
friendships. As you move into this new 
stage of your professional careers, you 
may find that, despite the structured 
clashes of the court-room, and perhaps 
because of them, there is a peace that 
comes from that well-ordered priority of 
interests of which Belloc spoke:1 

"From quiet homes and first begirming, 
Out to the uncliscovered ends, 
There's nothing worth the wear of winning, 
But laughter and the love of friends." 

You may even find a little time to ac­
knowledge those whose love and support 
have brought them here today. To you and 
to them, the Court extends its best 
wishes. 

1. 'DedicatoIY Ode', Verses (1910) . 



News and Views 

Taking Silk in the 1860s 
From The Australian Jurist, 15 May 1871 

VICTORIAN QUEEN'S COUNSEL 

THE following correspondence took 
place on the appointment of Mr. 
Michie and Mr. Ireland, as Queen's 

Counsel. 

(1) 
Crown Law Offices, 18 July, 1863 
My dear Sir, - I desire with your 

permission to recommend to the Gover­
nor-in-Council that you be appointed a 
Queen's Counsel upon your acceptance of 
the office of Minister of Justice. 

I beg to call your attention to the en­
closed copy of a letter I have written to 
Mr. Ireland, stating the terms upon which 
it is proposed that this distinction shall in 
future be conferred. I ask you to inform 
me whether you will be disposed to accept 
a silk gown on these terms. 

to the share of the junior members of the 
profession. I am aware that their Honors , 
the Judges of the Supreme Court concur 
in the opinion that these and all other obli­
gations attached to the office of Queen's 
Counsel in England and Ireland ought to 
be observed and enforced in Victoria. 
Considering the extensive jurisdiction at 
present possessed by the Courts of Mines, 
and the great importance of many of the 
suits brought in them, I think that these 
Courts should, so long as they continue to 
be constituted as they now are, be an ex­
ception to the general rule, which forbids 
a Queen's Counsel to practise in an infe­
rior Court. 

If you should be willing to accept an 
appointment upon the terms I have men-

tioned, and subject to the regulations 
made on the 7th of December, 1857, I shall 
have pleasure in recommending your 
name to the Governor-in-Council. 

I am, my dear Sir, yours faithfully, 
GEO. HIGINBOTHAM. 

The Hon. Richd. D. Ireland. 

(3) 
Chambers, 10 August, 1863 

My dear Sir, - With reference to your 
inquiry in the note of the 31st, I also con­
cur in the opinion that Courts of Mines, 
possessing the jurisdiction they now do, 
form an exceptional case; but I confess I 
am not free from apprehension that that 
jurisdiction may not be very considerably 
modified. However, as both Mr. Michie 

I am, my dear Sir, yours faithfully, 
GEO. HIGINBOTHAM. THE AUSTRALIAN JURIST, 

The Hon. the Minister of Justice. 
(2) 

Crown Law Offices, 18 July, 1863 
My dear Sir, - Will you do me the favor 

to inform me whether you would be dis­
posed to accept the office of Queen's 
Counsel in the event of the Governor-in­
Council being advised to confer the 
distinction on you upon your retirement 
from the office of Attorney-General. 

No Queen's Counsel have hitherto 
been nominated in this colony. I believe 
that such appointments would be accept­
able to the profession, and would prove 
beneficial to the bar by bringing it into 
closer correspondence with the state in 
which the profession exists at home . But if 
Queen's Counsel are to be introduced 
here, I think that care must be taken that 
the office shall exist in reality as well as in 
name; and that the conditions which are 
understood to be attached to the office, 
and which may in some cases be felt to be 
onerous, shall be accepted together with 
the title of distinction. A silk gown is, I 
believe, always given at home on the un­
derstanding that it is to be retained for 
life, or given up only under special and 
unforeseen circumstances. A Queen's 
Counsel, moreover, is forbidden by the 
professional usage to practise in inferior 
courts, to draw pleadings, and generally to 
undertake business which commonly falls 

vrOTORlAN QUEEN'S CO • SEt. 
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and Ireland (who have the interest of the 
profession as much at heart as any of us) 
see no objection to practice in those 
courts being permitted to Queen's Coun­
sel, I think their wish ought not to be 
opposed. 

I am glad to observe that by raising this 
question they show how fully they con­
cede the necessity of adhering strictly to 
the rule that practice in the inferior 
Courts should not be allowed. 

Yours faithfully, 
WILLIAM F. STAWELL 

The Hon. the Attorney-General. 
(4) 

St. Kilda, 10 August, 1863 
My dear Sir, - I beg to acknowledge 

the receipt of your letter of this date, in 
which you do me the honour of offering 
me the appointment of Queen's Counsel. 
In reply I beg to state that I feel obliged for 
the compliment, and that I accept the ap­
pointment upon the conditions stated in 
your letter, with the general views and 
opinions expressed in which I entirely 
concur. Should Mr. Michie accept a silk 
gown I beg to remind you that he is my 
senior at the bar by six months, and that 
his appointment should be dated previ­
ously to mine. I trust that my suggestion 

to the effect that £5 5s. shall be the li­
cense-fee will be adopted, otherwise the 
distinction as maintained at home cannot 
(I am persuaded) be upheld here. I have 
been applied to already to defend several 
petty cases at the Criminal Sittings, and 
£1 Is. fees will not prevent my being em­
ployed. 

I am, my dear Sir, faithfully yours, 
R.D. IRELAND. 

The Hon. the Attorney-General. 

(5) 
MEMO 

Write to His Honor the Chief Justice of 
the Supreme Court, informing him that 
Mr. Michie and Mr. Ireland have been ap­
pointed Queen's Counsel (the former to 
have precedence next after the Attorney­
General and Solicitor-General for the time 
being, the latter to have precedence next 
after Mr. Michie). Enclose a copy of my 
letter to Mr. Ireland, containing the terms 
on which he and Mr. Michie have accepted 
the appointment. 

(6) 
QUEEN'S COUNSEL 

G.H. 

The Governor-in-Council has directed 
the following Regulations to be published 

for general information:-
By His Excellency's Command, 

GEO. HIGINBOTHAM. 
Crown Law Offices, 

Melbourne, 10th August, 1863. 3594 

Regulations to be observed on the ap­
pointment of Queen's Counsel. Approved 
by the Governor-in-Council, on the 7th of 
December, 1857. 
1. Except in the case of barristers who 

shall have held the office of Attorney 
or SoliCitor-General, no barrister shall 
be appointed Her Majesty's Counsel, 
except on the recommendation of 
the Chief Justice to the Governor-in­
Council. 

2. On every such appointment the usual 
fee of five guineas shall be paid for the 
patent at the office of the Chief Secre­
tary. 

3. For every license to appear against the 
Crown in cases in which the services of 
any of Her Majesty's Counsel may be 
dispensed with, a fee of one guinea 
shall be paid at the same office. 

4. That a copy of these regulations -­
forwarded by the Attorney-General -
-- his Honor the Chief Justice. 

Second World Congress on 
Family Law and the Rights 
of Children and Youth 
3-7 J1ll\e 1997 
San Francisco, California 

THE First World Congress on Family 
Law and Children'S Rights was held 
in Sydney, Australia in 1993. Over 

850 delegates from 54 countries around 
the world attended including lawyers , 
members of the judiciary, politicians, aca­
demics, mental health professionals, 
clergy, service providers and child and 
human rights interest groups. 

The First World Congress was con­
vened as the result of a request by the Law 
Association for Asia and the Pacific 
(LAWASIA) to the Law Council of Aus­
tralia to provide a forum to promote the 
human rights of families and children. 
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The co-conveners, Stuart Fowler and 
Rod Burr, both former Chairs of the Fam­
ily Law Section of the Law Council of 
Australia, were determined that the Con­
gress would achieve positive outcomes. 
The Congress achieved the following sig­
nificant and important results: 
• the enactment of laws imposing crimi­

nal sanctions for the abuse and 
exploitation of children committed 
extra-territorially 

• the generation of a climate of interna­
tional condemnation of the exploitation 
of children 

• significant exchange of information 
leading to new developments in family 
law, family courts and alternative dis­
pute resolution 

• the creation of a LAW ASIA Children'S 
Trust to fund projects consistent with 
the resolutions of the Congress 

• the promotion of a protocol to the UN 
Convention on the Rights of the Child 
designed to bolster international sanc­
tions for the prevention of trafficking of 
children. 
The success of the First World Con­

gress led to a decision to convene the 
Congress every four years. It is intended 
that the Second World Congress will also 
be result oriented. A report card will be 
presented on the human rights perform­
ances of the countries of the world as it 
relates to families and their children. Posi­
tive outcomes will be pursued. 



News and Views 

Verbatim 
Questions and Answers 
Human Rights and Equal 
Opportunity Conunission 
Coram: Sir R. Wilson, President, Ms. A 
Kohl 
11 March 1997 
Commissioner McCunnie v. Air Serv­
ices oj Australia and University oj 
Tasmania at Launceston 
Scutt for Applicant 
Hammond for First Respondent 
Shelton for Second Respondent 

Hammond Cross-Examining Applicant 
The Commissioner: If you could just lis­
ten a moment while Mr. Hammond gives 
you the outline and then he's going to ask 
you ... 
Mr. Hammond: You may have misunder­
stood my question. Mr. Mason made the 
comment about your dress, as I appre­
hend it, in about May, June 93, correct? 
Ms. McCunnie: That's correct. 
Mr. Hammond: May I just pause there. 
Were you able to ... 
Ms. McCunnie: Yes, I have. 
Mr. Hammond: You know what my ques­
tion was? 
Ms. McCunnie: Sorry? 
Mr. Hammond: You know what my ques­
tion was? 
Ms. McCunnie: Was I able to find ... 
Mr. Hammond: Were you able to? Mar­
vellous, I can get questions answered 
without even asking - well, answer the 
next one. 
Ms. McCunnie: I don't have any ... 

Collision Course 
Magistrates Court of Victoria at 
Melbourne 
Coram: Gibb M. 
7 March 1997 
Burnett for Plaintiff 
McEachren for Defendant 

Burnett: I tender this photo of the scene 
of the collision. The previous barrister, 
Andrew Donald, is pictured standing next 
to a planter box at the intersection. 
Magistrate Gibb: I saw that. I thought it 
was a garden gnome. 

Verbal Exchange 
County Court of Victoria 
Coram: Judge Ostrowski 
6 February 1997 
Xerri v. Commonwealth Bank oj Aus­
tralia 
Nash Q.C. with P. Freckleton for Plaintiff 
Loughnan for Defendant 

Nash commencing his opening 
Nash: Will your Honour bear with me. I 
appear to have lost a document. 
His Honour: That cannot be Mr. Nash. 
That cannot be. 
Nash: I'm afraid it is, your Honour. I do 
seem to have lost a document. 
His Honour: Mr. Nash, Queen's Counsel 
never lose documents. Their juniors do. 
Nash: That's true, your Honour. When I 
was a junior my secretary lost documents 
and before I had a secretary my wife lost 
documents. 
His Honour: Do I take it from that that 
one does not have a secretary and a wife 
at the same time? 
Nash: It depends upon the meaning you 
give to the verb, your Honour. 

Up the Workers! 
Supreme Court of Victoria 
Coram: 
Dreyfus for Plaintiff 
N. O'Bryan for Defendant 
21 March 1997 

Dreyfus Cross-Examining 
Mr. Dreyfus: It's not possible, is it, Mr. 
Barkla, for a farm to make a profit without 
farmers, is it? 
His Honour: Without farmers? 
Mr. Dreyfus: Farmers? Sorry? It's not 
possible for a farm to make a profit with­
out farmers? 
His Honour: Farmers? By that are you 
meaning people working on the farm or 
owning a farm? 
Mr. Dreyfus: People working on the 
farm. 
His Honour: People working on the 
farm? 
Mr. Dreyfus: Yes. 
His Honour: As distinct from owning a 
farm? 

Mr. Dreyfus:; Well, they might not be 
farmers, your Honour. 
His Honour: It just seems to me a great 
difference. Some people are called farm­
ers and never pick up a spade or a scythe. 
Mr. Dreyfus:: Let's call them farm work­
ers, Mr. Barkla, and not Queen's Counsel. 

Of Mice and Men in 
Estate Mortgage 

THE Estate Mortgage case being held 
on the ground floor of 55 King Street 

is a sight to behold. Tables and tables of 
barristers and computers fill a vast space 
with His Honour Mr. Justice Smith presid­
ing in the distance. Of concern is that 
there is a great number of the Sydney Bar 
present. This has led to an opening of a 
case never before seen. Rumours abound 
that having opened the case at the begin­
ning of the legal year, there may not be a 
witness in the box until June. Those with 
insomnia may wish to go and see the Syd­
ney Silks opening with every document in 
sight. 

The following is a marvellous exchange 
between His Honour and Counsel for the 
plaintiff on Tuesday 4 February 1997: 

Palmer Q.C.: 
"I'll conclude today with reference to this 
document. It's of some significance and it's 
worth looking at. If we can get it up on the 
screen. It's there. I've seen it on the screen 
myself, 27 July 1990, if one scrolls further up, 
under the heading 'Retirement of B.P.T.C. and 
Appointment of New Trustees'. No, it's much 
further down the document under a different 
heading. Yes, 27 July 1990. Yes, we have got it. 
After all that trouble I think we might leave it 
until tomorrow morning." 

His Honour: 
"I think everyone has had enough. My mouse 
certainly has. I can't get it to behave itself at 
the moment." 
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News and Views 

Bar Member Launches Big River 
Valley History of Gold Mining 
John Kaufman interviews author John Pilkington about Big River Days 

JOHN Pilkington, a memb . of the Vic­
torian Bar has re 'ently written a book 
called Big River Days which is about 

the history of gold:mirlirlg in the Big River 
valley. The Big River flows into Lake 
Eildon betvveen Thomton and Jamje on. 
The boo)< launch was held a Eno h's 
Point, which originally was a mining settle­
ment along the vaUey beside the Big 
River. John Pilkington is interviewed by 
John Kaufman. 

Kaufman: John how long have you been 
at the Bar now? 
Pilkington: I have been at the Bar for 
about eight years after some 16 or 
17 years as a solicitor. 
Kaufman: You have had a long 
association with Enoch's Point. 
Pilkington: Yes, that goes right 
back to 1954, I first went up there 
with my father. We walked the last 
10 miles into Enoch's Point. My fa­
ther had built a log cabin there for 
his father in the 1930s. He built it 
when he was a medical student and 
he subsequently had a practice at 
Yea and he used to go there for a 
well-earned holiday but his trips 
were pretty few and far between in 
the 1940s and 1950s. So when we 
went there in 1954 we used to pack 
everything on a push bike, that is 
the fishing rods, gear, rifle and food 
all held on with good strong leather 
straps and we walked the 10 miles 
into Enoch's Point. I was eight at 
the time. 
Kaufman: This was after Eildon 
was created and the township of 

Goulburn River meet and flow into the 
Eildon Weir. 
PUkington: They meet at Jamieson. Be­
fore t.he damsJ the Howqua and the 
Delatite used to flow directly into the 

oulbwn River. 1t was quite a big river 
and very good for trout fish:ing. A tot of 
fishermen weI' attract d to tI,e area and 
one of those was my grandfather who 
us · d go fjshing wh n he could on an old 
Harley Davidson motorbike. One day he 
found 11in1selI up on Lhe Big River and he 
liked the pJace. He prevailed on my faLher 
to build a log cabin for hun at Enoch's 
Point. That is how we canle to have the 

Bonnie Doon flooded? 
Pilkington: The first Eildon dam John Pilkington signs a copy of Big River Days. 

was in the 1920s and that was 
called Sugar Loaf Dam. it was quit a small 
dam btl · it [looded where the Big River 
flowed into the Goulbw'n and cover d a 
lovely litUe township called Darling[orc\ 
and went about 4 or 5 urnes up the Big 
Rivel" vaUey. 'Ph second dam, the Eildon 
dam, was onstructed in Lhe early 1950s 
and tha~ went even furth r up th valley. 
Kaufman: The Jamieson River and U1e 
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pJace. 
Kaufman: In those days there would not 
have been anybody living ther exc pt 
people who wenL LIP to camp, is tha right? 
Pilkington: Thai is righ and ther weI' 
not very many of Lhem. When 1 flrst went 
t.here there were still some old huts, prob­
ably beCLer described as miners' shacks, 
tha were built in l,he 19305. A number of 

people went back in the Depression to try 
and scratch a bit of gold out and so their 
huts were still standing. 
Kaufman: You have written a book about 
all of this. 
Pilkington: Yes, r have reaUy b en at Lhis 
book for most of my lifeUme from when J 
first went in 0 Lh. vall · y with my father 
and saw !.he works of Ches mil e.rs, th old 
\Vat· r races, the tunnels, diggings and old 
bits f broken 'ockery and bottles. I be­
came very interested in how they got the 

'gold and how they lived and so I started 
collecting photographs and any anecdotes 
or anything that I could find about mining 

in the Big River. In recent years I have to 
my gr at delight found a whole 10 more 
information in the La Tr b Library, the 
Mines Department, th ubUe Records 
omc and of 'OUl'se by speaking to a lo~ 
of th families of descendants of the old 
miners, many of whom are still livjng in 
the area around Eildon, Thornton, Alexandra 
and Jamieson. 



Kaufman: You have called your book Big 
River Days and I went along to your book 
launch, it was most exciting to see some of 
the older people there who had family as­
sociations with that area. 
pilkington: Yes it gave me a lot of pleas­
ure. We expected about 60 people to turn 
up and 150 were there. There was one old 
lady who was 90 and she had last been to 
Enoch's Point 75 years earlier. Her grand­
father had been buried in the cemetery. 
The cemetery has only got two head 
stones although there are probably up­
wards of 60 people buried there. Her 
grandfather's grave did not have a head­
stone. She walked up the ridge to where 
the cemetery was and saw a big stringy 
bark tree and decided that he must be 
buried very close to that, so she reached 
into her purse and pulled out a little posie 
of flowers and laid that at the foot of the 
tree. It was a very touching moment. 
Kaufman: Another member of our Bar 
Bryan Keon-Cohen came to launch the 
book, he has obviously had an association 
with Enoch's Point. 
Pilkington: Bryan, amongst a lot of other 
friends of mine, has been going up there 
for 30 years or so now. The original hut 
that was built by my father has been ex­
panded and several other huts built 
around it so now there is accommodation 
for 26 people. There is fishing and lots of 
good walking to do around the hills or it is 
just pleasant to be with other families in 
the bush. 
Kaufman: I have read the book and it was 
interesting to see the association between 
the Big River Valley and the valley that 
runs along the Goulburn River. 
Pilkington: The first track actually came 
up the Big River and crossed over the 
range to Gaffneys Creek and onto Woods 

Point, so Enoch's Point and Darlingford 
were both very important places for 
Woods Point. Soon after that the Yarra 
track was constructed and that really 
made Enoch's Point a bit of a cul-de-sac 
and there was not such a great exchange 
between Woods Point and Enoch's Point 
after that. The township of Enoch's 
Point really lasted from the late 1850s to 
about the First World War, the alluvial 
gold was mined there for many years and 
there were reef mines that were started 
in the mid 1860s but the last one of 
those was closed in 1916. 
Kaufman: Have you visited many of the 
mines around your area in Enoch's Point? 
Pilkington: I have really made a point of 
going to all the mines that are mentioned 
in my book. The effort and sheer will­
power of the reef miners in getting the 
machinery right up to the heads of these 
gullies is just extraordinary, given that 
there were no roads usually the machin­
ery for the stamping battery or the boilers 
had to be prefabricated in lengths suitable 
for carriage on a packhorse. There are a 
network of packhorse tracks all around 
those hills that lead to the mines and back 
to Enoch's Point and some of them cross 
the range to Kevington and Ten Mile and 
Gaffneys Creek. I have nothing but the ut­
most admiration for the miners and their 
efforts in moving the machinery and in 
fact moving the rock to get at the gole!. 
There are some extraordinary open cuts 
and long tunnels. And there are water 
races carrying water that they needed for 
the boilers contouring around the hill­
sides, it is just extraordinary to see the 
work that they performed. 
Kaufman: It all had to be cut before 
they could move anything. 
Pilkington: Yes that is right and it was 

hard rock they had to drill, the drilling 
was done by hand with a hammer and tap 
method with a steel bit which is hit and 
then turned slightly to drill a hole and 
then dynamite was used to break up the 
rock which was then carried out of the 
mine and put through the battery. These 
were usually run by steam power although 
some of the early ones were run from wa­
ter from the creeks and there were water 
wheels up to 30ft .in diameter set up in the 
creeks to run the crushing machinery. 
Amazing s ull'. r believe fl'om my research 
that the money to set liP !:he mine came 
from the miners themselves probably from 
money that they had made in alluvial min­
ing. There was not a lot of speculation in 
shares and raising money back in Mel­
bow'n to set up these schemes. They 
wer good miners and they worked very 
hard and some of them did very well but a 
lot of them didn't. 
Kaufman: You have obtained a lot of pic­
tures which are in your book. 
Pilkington: Y , I have been very lucky. I 
h.ave had a great amount of help [rom 
locals who have freely given me photo­
graphs and the one on Ute cover is 
interesting. That is the mining crew from 
the Star of Erin mine at around about 
1910. 
Kaufman: How many numbers did you 
publish of the book? 
Pilkington: Well, I published 500 and I 
have sold the lot so I have just taken deliv­
ery ofthe second 500. 
Kaufman: Tell me how can we buy a copy 
of your book? 
Pilkington: John Dever has got them 
down in his office and they can be pur­
chased from him for $25.00, or I can post 
some out if people wish or from my own 
chambers in Owen Dixon East. 

FIRST MORTGAGE FINANCE 
Residential and Commercial Lending, 1-3 years. 
Interest only fixed for term. 
No ongoing fees or charges. 
Repayment options. 
Business loans secured by Residential and Commercial Property. 

Telephone: 9600 1200. Facsimile: 9600 0771 
John Matthies 
Gillian Baker 
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News and Views/Lunch 

Not Down and Out in Paris 
and London 
L UNCH in London and Paris can be a 

tricky business. Both cities seem to 
have countless restaurants. But be­

ware, most are not worth lunching in. 
Organisation and research is necessary. 

Walking the streets of central London 
can lead to an indiscriminate lunch in such 
remarkable places as the Angus and Aber­
deen Steak Houses. These can be seen 
heavily surrounding Piccadilly and Leices­
ter Square. Plush velvet and the thought 
of a decent steak often drives the unwary 
luncher inside. The luncher is then to be 
horrified by indescribable meat sur­
rounded by tinned vegetables. It is hard to 
believe that tinned vegetables can be 
served in modern days. Indeed one would 
have thought that tinned vegetables 
would have been more expensive than 
fresh vegetables. Nevertheless these gas­
tronomic wonderlands still have the 
marvellous rounded potato, grey pea and 
beautifully sliced carrot accompanying a 
grey sliver of some form of meat. 

Many would say, "Oh well that's Lon­
don", but beware in Paris. Each corner 
seems to have a lovely bistro. Tables spill 
out onto the pavement, waiters bustle 
about with moustaches and gallic 
uncharm. Beware of places called 
L'Entrecote and Le Bistro Romaine. Ex­
pectations of a wonderful French meal 
can be dashed. Instead, again, a tired 
steak comes out, surrounded by machine 
cut chips and a wilted salad. This is 
washed down by rather unextraordinary 
wine. 

The cost can be quite shocking. 
Therefore, with this in mind, certain 

Melbourne barristers decided to properly 
lunch in London and Paris. To this end 
Brown, Constable and Elliott decided to 
meet in London on the 27 December of 
1996. Lunch was the aim, but not in an 
Angus Steak House. After early refresh­
ments in the Sub-Rosa Bar of the original 
(well almost original) Duchess of Duke 
Street Hotel, it was off to The Ivy Restau­
rant. 

London can be divided into two types 
of restaurant. The new trendy type and 
the old. The Ivy is a place to be seen. The 
rich and famous, although together with 
those who would like to believe that they 
are rich and famous, can be seen there all 
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David Brown, Paul Elliott and John Constable at The Ivy Restaurant in London. 

the time. We were lucky to get a table for 
lunch, although the manager said that we 
would have to sit in the "little dining 
room". This turned out to be an extremely 
pleasant area near the bar. 

Indeed the Ivy can be said to be a very 
pleasant restaurant. It is hard to describe 
the atmosphere. It is sort of modern, but 
with stained glass windows, blonded wood 
and a style rather all of its own. 

David Brown claimed that he saw lots 
of rich and famous people, but they 
turned out to be the managers. The food 
was surprisingly good and surprisingly not 
outrageously expensive as is the wont of 
many London restaurants. 

Brown and Constable consumed an 
earthy dish of scrambled eggs and smoked 
salmon. I partook of the mixed hors­
d'oeuvres. These were not your usual 
salami and jar of pickled vegies. It was an 
interesting combination of some Japanese 
sushi, some Lebanese tit bits and some 
excellent smoked fish. Overall a marvel­
lously presented entree. 

The mains were equally as impressive. 
Brown and Constable like Tweedle Dum 
and Tweedle Dee had the same thing 
again. This time they despatched a stuffed 
spatchcock for two. Simply presented it 
was an inunaculate bird with well pre­
sented juices, sauce and vegetables. I had 

chicken, but of the rounded and stuffed 
variety without bones. Again this was an 
extremely delicate and well-presented 
dish. A large cheese platter followed. 

The wines were well priced on a very 
large list. Of particular note was the 
mars anne from the RhOne Valley. It is to 
be noted that there was also a large selec­
tion of Australian wines. This is a pleasing 
note as the food writers of England berate 
those restaurants who refuse to have new 
world wines upon their menus. The 
marsanne was accompanied by a few bot­
tles of excellent red. 

It was somewhat of a shock to leave 
lunch and find that everything was pitch 
black. There was a need for cleansing ales 
in Soho. It was dark, of course, because it 
gets dark very, very early in England in 
the winter. By the way nobody in the 
party died of frost bite. 

The Ivy is to be contrasted with The 
Bank. The Bank is a trendy restaurant 
taken to the absolute extreme. It would be 
the envy of every restaurateur in 
Southgate. It was at this establishment 
that I met young barrister Stewart 
Rowland for another lunch in December. 

The Bank is an enormous former bank 
(as could be guessed by the name) in 
Kingsway up towards Australia House. It 
had been written up in the London Times 



-

as one of the best restaurants in London. 
Never fully trust food writers in news­
papers. (Nor in the Bar News for that 
matter.) 

The Bank advertised itself as having 
the biggest chandelier of any restaurant in 
London. Envisaging some old bank cham­
ber similar to the old E.S. & A. building in 
Collins Street, Rowland and I stumbled 
into a super dooper whizzy laid back 
space . The so called chandelier which cov­
ered the huge ceiling of the former bank 
area, was simply thousands of louvres 
placed together. Louvres of the variety 
that one can see in beach houses all over 
Victoria. These had been assembled 
across the ceiling to what, to some, was 
very pleasing. 

The restaurant was inhabited by doz­
ens of black-dressed, pony-tailed waiters 
and we thought, waitresses. Although the 
line between the two was rather blurred. 
These were solemn high priests of wait­
ing. It is obvious that the Southgate school 
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What's onjor lunch at Le Grand Vefour 

of arrogant waiting derives from this 
school in London. 

These particular waiters are too impor­
tant to carry food. With their shaved and 
pony-tailed heads they come to the table 
and look down at you. Little bowls of olive 

:. 

oil appeared with some funny bread. Then 
there is the question of ordering. Each 
carries a black square object in which they 
punch your order. This order in turn goes 
to the huge exposed stainless steel 
kitchen full of young and keen chefs. 
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No waiter need go into the kitchen. 
When the order is ready a magical elec­
tronic device must set off the black box. 
Wherein apprenticed Buddhist-like wait­
ing staff attend the kitchen. One knows 
that these are underlings because they 
wear blue with a little round blue hat upon 
their heads. These serf-like creatures are 
those that are seen fit to actually carry the 
food to the table and dispense it whilst the 
noble senior priests and priestesses sneer 
down their noses. 

Lunch was livened up by a table full of 
women straight out of "Absolutely Fabu­
lous". One absolutely "darl" of a woman 
regaled her two companions after the 
fourth bottle of house Chardonnay (at $35 
a bottle), with a wonderful story as to the 
last time she had been in the restaurant. 
At the end of that lunch she had found 
that she had lost the use of her legs. This 
caused her some consternation. It was 
only after dinner that she usually lost sen­
sation in her lower limbs. She was then 
forced to summon one of the high priests 
over and request that a taxi be called. She 
informed the staff that she would be un­
able to walk across the very large expanse 
of the restaurant, past other patrons, as 
she was absolutely legless. So with great 
elan and aplomb two of the waiters 
grabbed one arm and, with her legs tucked 
under her chin, she was carried across the 
whole of the restaurant to the waiting taxi. 
She stated that he was a wonderful taxi 
driver because when they arrived at her 
flat in Chelsea he obliged by carrying her 
up the stairs. Unfortunately our orders ar­
rived just as she was telling her friends 
what happened when the taxi driver put 
her to bed. 

The food had great pretentions. It was 
served with all sorts of trays, bowls and 
dishes. Overall it was of the new dreadful 
bistro variety so rampant in Melbourne. 
Risottos which offer a lot, and deliver not 
much. A breast of pheasant with cabbage, 
which promised to be hearty, but turned 
out to be a small insignificant piece of bird 
on a nouvelle type cabbage puree. Young 
Rowland tucked into some guinea fowl 
which was acceptable. The price was 
large. This is a restaurant to be avoided. 

On the other hand one to be visited is 
the oldest restaurant in London, Rules. 
Founded in 1760 one would have thought 
that this place would be by now a com­
plete tourist trap. Quite to the contrary. 
Despite its overwhelming knick-knacks 
and its interior, it served superb food. 

The waiter who attended was a cross 
between Denis Smith and Simon Wilson. 
This is a place for real game, not just vapid 
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nouvelle breasts. The restaurant boasts 
that one can go on a shooting party and 
shoot one's own game birds. This sounds 
terribly cruel and politically non correct. 
However the game dishes are something 
to be seen. 

My wife had the teal. Which is a deli­
cate little duck which provides very dark 
but beautiful meat. I had partridge with 
cabbage. This was superb. This restaurant 
provides vegetables without charging ex­
tra, which is to be encouraged. A sticky 
toffee pudding was a grand finale. The 
meal was washed down with some excel­
lent claret. Again although not cheap, 
lunch is much cheaper than dinner. A 
place to be visited. 

And so to Paris. Paris means even more 
organisation than London. One presumes 
that you are going to get much better food 
in every single restaurant than anywhere 
else in the world. This is not true. 

A one star Michelin restaurant called 
Cafe Drouant turned out to be extremely 
disappointing, albeit for dinner, indiffer­
ent food and off hand service at a large 
cost. 

The problem in Paris is to find some­
where between the top Michelin 
restaurants and the tourists menu steak 
and chip type establishments. This proved 
to be too difficult, so we opted for the 
two star Michelin restaurant Le Grand 
Vefour. 

This restaurant claims to be again, one 
of the oldest in Paris. Its setting is magnifi­
cent being decorated in 18th century gold. 
It is situated in the gardens of the Palais 
Royale near the Louvre. It claims to have 
been the haunt of gastronomes, politi­
cians, artists and writers for over two 
hundred years. 

To not be overwhelmed by absolutely 
enormous cost, it is very advisable to go to 
lunch at these grand restaurants. The set 
menu was 335 francs for lunch, which is 
about $83. Something that one can easily 
pay in Melbourne at one of the grander es­
tablishments. This is for four courses. 
Indeed more than four courses because at 
dessert time the restaurants normally 
bring out all sorts of chocolates and 
friandissements. 

The chef is one Guy Martin. He was at 
the door welcoming guests. I was some­
what surprised when they insisted that I 
wear a tie. I had a jacket but was not used 
to European restaurants insisting upon 
these things. Very quickly a whole range 
of ties was produced and gladly I accepted 
one and entered the gilt and grand dining 
room. 

These top restaurants make you feel 

welcome. There is no sneering. The wait­
ers are anxious to explain the menu. The 
wine waiters are anxious to discuss the 
wines. However the sommelier was rather 
shocked when I ordered Beaujolais. The 
restaurant would certainly not have such a 
vulgar wine on its list. 

The meal began with une coupe de 
Champagne. The glass of Champagne was 
poured from a magnum held grandly by a 
wine waiter. This was worth the $25 per 
glass. 

As an entree I had the cheese terrine. 
This is extremely difficult to describe 
apart from the fact that it was sensational. 
It was a hot cheese terrine surrounding 
minute layers of vegetables. Superb, and 
something that could not be cooked at 
home. My wife had a wonderful poached 
haddock on a coulis of onions. 

For a main course I was served a rouget 
which is a whole large fish which had been 
split down the middle, deboned and in the 
cavity placed a confit of cashew nuts, and 
snails, of all things. 

My wife had a magnificent fillet of mari­
nated duck roasted in its juices. 

Then followed the table of cheeses. A 
huge platter which included about ten 
goats' cheeses arrived. The choice was 
overwhelming. 

The desserts were remarkable, I had a 
fine feul©lette with marron glace, my wife 
had a wonderful citron tart. Such simple 
descriptions cannot describe the quality 
of these desserts. 

Then the little bits and pieces arrived. 
The restaurant had a special plain cake 
which was wheeled around and large 
slices were given to us whilst we con­
sumed our Baume de Venice muscat. 
There followed some magnificent confec­
tionery creations which had taken hours 
to concoct and then chocolates. The res­
taurant would have kept providing as 
much of these as you wanted. 

Overall a grand and magnificent meal 
washed down with a Petit Chablis and a 
red Cote de Rhone. A final foaming glass 
of Champagne was the fitting end to a real 
lunch. 

And so these lunches are but a 
memory. But a memory that I intend to 
recreate somewhere in Melbourne with 
Brown, Constable and Rowland. My wife 
would not want to attend a gathering of 
this nature. 

THE IVY, LONDON 
THE BANK, LONDON 
RULES, LONDON 
LE GRAND VEFOUR, PARIS 

Paul Elliott 



News and Views/ A Bit About Words 

The "F" Word Reviewed 

THE Court of Appeal in NSW re­
cently passed upon the use of the 
wordfuck by a policeman to his (fe­

male) subordinate. Although the decision 
turned on other points, a question arose 
whether it constitutes offensive behaviour 
to use the word, and its variants, in a 
police station. The decision in Commis­
sioner of Police v. Anderson (CA NSW 
unrep 21 October 1996) thus provides an 
interesting starting point for a bit of harm­
less etymology. 

The case was an application to review a 
decision of the Police Tribunal. It had 
found that Anderson had "failed to show 
respect for his subordinates". It dismissed 
a charge that he had "used offensive 
language in a public place". The Commis­
sioner sought to review that dismissal, 
saying that he had not had a proper oppor­
tunity to prove that the Blacktown Police 
Station was a "public place". 

The Court of Appeal said the decision 
was not reviewable on that ground. 
Meagher J.A. went on to say that in any 
event the words spoken did not amount to 
offensive language in the circumstances. 

The words complained of were spoken 
to a female officer, Constable Cowin. 
They included the following passages of 
limpid prose: "Constable, get fucking over 
here. . . why aren't these fucking mes­
sages on the fucking pad . . . I don't 
fucking care, I want them on the fucking 
pad ... " etc. 

The charges also alleged that Anderson 
used the word "cunt" although not to 
Const. Cowin. 

The decision of all three members of 
the Court was that the Commissioner had 
had a proper opportunity to prove that the 
police station was a public place, so it dis­
missed the Application. 

Meagher J.A. said in addition that the 
words spoken were not offensive. He said: 
". . . Undoubtedly, the behaviour of 
(Anderson) was unchivalrous and unbe­
COming of the office he occupies. This is, 
however, a long way from ... being offen­
sive in any sense. The evidence discloses 
that Sergeant Anderson habitually used 
the word 'fuck' or its derivatives; that 
everyone else did also; that Constable 
Cowin herself did so regularly. It was, so a 
Witness said, part of what oxymoronically 
is called 'police culture'. Likewise, the 
Word 'cunt' (is) used from time to time, al-

though Sergeant Anderson never used 
this word to Constable Cowin. There was 
no evidence that persons in the public 
area were ever offended, nor that the 
public area was frequented by gentle old 
ladies or convent schoolgirls. Bearing in 
mind that we are living in a post­
Chatterley, post-Wolfenden age, taking 
into account all circumstances, and judg­
ing the matter from the point of view of 
reasonable contemporary standards, I 
cannot believe that Sergeant Anderson's 
language was legally 'offensive'." 

Fuck is an interesting word, linguisti­
cally speaking. It has the virtues of 
brevity, adaptability, expressiveness and 
is understood universally. It has a huge 
number of synonyms, ranging from coy 
euphemisms to acceptable jocular equiva­
lents to coarse vulgarities. 

Oddly, it has very few polite equiva­
lents. Strictly speaking, there is no single 
English word in current use which 
bears the same primary meaning. It 
may be thought that copulate is an exact 
synonym for the verb to fuck, but copu­
late has a broader meaning (t 1. trans. To 
couple, conjoin, link together. Obs.; t 2. 
intr. To become conjoined or united. 
Obs.) In its sexual meaning, it is primarily 
confined to zoology. 

Fornicate is the second contender, but 
it is properly confined to sexual inter­
course between a man and an unmarried 
woman. 

According to the second edition of the 
Oxford English Dictionary, the only 
verb which has as its only meaning "en­
gage in sexual intercourse" is subagitate. 
However, that word has not been re­
corded in use since 1693. 

In order to refer to the activity which 
fuck describes, it is necessary to engage in 
circumlocution or periphrasis. Thus we 
get make love to; sleep with; engage in 
sexual relations with, etc. 

Along with cunt, fuck was excluded 
from dictionaries and almost all writing 
from the end of the 18th century until 
1960, when the Lady Chatterley trial was 
held, and both words were welcomed back 
from the Siberia of written English. Not 
without difficulty, it has since made its 
way onto stage and screen. It must be said 
that an activity which is so popular and 
widespread has been poorly served by 
polite language. 

It was not always so. Fuck is recorded 
as being used in more-or-less respectable 
literature as early as 1500, and it is found 
in Florio's Italian-English dictionary 
(1598). 

It is interesting to reflect on the social 
process which results in a (nearly) univer­
sal activity having no convenient and 
polite verbal tag to denote it: the activity 
becomes very inconvenient to discuss, 
and so it is not discussed, at least in Polite 
Society. Suppose a group of intelligent, 
decent and literate people wish to discuss 
sex. Instead of using fuck as verb and 
noun, they must resort to have sexual in­
tercourse with (verb); an act of sexual 
intercourse (noun). Instead of the parti­
cipial usefucking, they must say having 
sexual intercourse, and likewise for the 
verbal noun formfucking. And even these 
inelegancies involve a circumlocution, 
since intercourse is a word of wider appli­
cation. 

George Orwell wrote of the use of lan­
guage to control thought (see especially 
his treatise on Newspeak in Nineteen 
Eighty-jour). The same process has made 
talk about sex so difficult if social conven­
tions are to be observed. Not surprisingly, 
a huge number of slang and colloquial 
words have sprung up to liberate thought 
and language in the middle ground be­
tween polite speech and the taboo word. 

Although the following words all 
describe the same thing, they have won 
acceptance: if not in the salon, at least in 
the outer-rooms of polite society: play 
mothers and fathers, go upstairs, make 
babies, get one's jollies, play hide the 
sausage, get into one's pants, have a 
tumble. And then there are the earthier 
monosyllabic inventions: stuff, screw, 
roger, pork, poke, bang, bonk, root, 
hump. Note that these can be used both 
as verb and noun. Interestingly, it is easy 
to see that some of these synonyms are 
more acceptable than others, but all 
are more accepted than fuck. Generally, 
the more humorous the construction, the 
more acceptable it is. 

There are many jocular noun construc­
tions which also provide the same 
meaning, and range in acceptability, al­
though none of them has the versatility of 
their one-word equivalents: Ugandan 
affairs, country matters, parallel park­
ing, horizontal folk-dancing, you know 
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what, indoor sledging, knee-trembler. 
Again, as the allusion retreats from sex 
and approaches humour, it becomes more 
acceptable. 

In April 1914, Mrs Patrick Campbell 
created a sensation in London by uttering 
the word bloody on the stage, in the first 
performance of Pygmalion. That word 
had been banned from books and stage 

since the middle of the 18th century: be­
fore then it had been accepted in polite 
use, but had gradually fallen into disgrace. 
Since Shaw took the daring step of writing 
it into Pygmalion, it has returned to 
acceptable use. Only in the most proper 
circles would it raise eyebrows now. Its 
only use (relevantly) is as an intensifier. 

Looked at solely as a lexical unit, juck 

is a very good, sturdy, versatile and de­
scriptive word. If our social masters could 
reconcile themselves to the idea that sex 
is a legitimate part of human existence 
and is here to stay, it may be thatjuck will 
eventually be accepted in polite use. 

Julian Burnside 

Wacky Sex Laws 
• Lovers in Liberty Corner, New Jersey, 

should avoid satisfying their lustful 
urges in a parked car. If the horn acci­
dentally sounds while they are 
frolicking behind the wheel, the couple 
can face a jail term. 

• In the quiet town of Connorsville, Wis­
consin, it's illegal for a man to shoot off 
a gun when his female partner has an 
orgasm. 

• It's against the law in Willowdale, Ore­
gon, for a husband to curse during sex. 

• In Oblong, Illinois, it's punishable by law 
to make love while hunting or fishing on 
your wedding day. 

• No man is allowed to make love to his 
wife with the smell of garlic, onions, or 
sardines on his breath in Alexandria, 
Minnesota. If his wife so requests, law 
mandates that he must brush his teeth. 

• Warn your hubby that after lovemaking 
in Ames, Iowa, he isn't allowed to take 
more than three gulps of beer while ly­
ing in bed with you - or holding you in 
his arms. 

• Bozeman, Montana, has a law that bans 
all sexual activity between members of 
the opposite sex in the front yard of a 
home after sundown - if you're nude. 
(Apparently, if you wear socks, your 
safe from the law!) 

• In hotels in Sioux Fails, South Dakota, 
every room is required to have twin 
beds. And the beds must be a minimum 
of two feet apart when a couple rents a 
room for only one night. And it's illegal 
to make love on the floor between the 
beds. 

• The owner of every hotel in Hastings, 
Nebraska, is required to provide each 
guest with a clean and pressed night­
shirt. No couple, even if they are 
married, may sleep together in the 
nude. Nor may they have sex unless 
they are wearing one of these clean, 
white cotton nightshirts. 
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• It's safe to make love while parked in 
Coeur d'Alene, Idaho. Police officers 
aren't allowed to walk up and knock on 
the window. Any suspicious officer who 
thinks that sex is taking place must 
drive up from behind, honk his horn 
three times and wait approximately two 
minutes before getting out of his car to 
investigate. 

• Another law in Helena, Montana, man­
dates that a woman can't dance on a 
table in a saloon or bar unless she has 
on at least three pounds, two ounces of 
clothing. 

• In Carlsbad, New Mexico, it's legal for 
couples to have sex in a parked vehicle 
during their lunch break from work, as 
long as the car or van has curtains to 
stop strangers from peeking in. 

• A Florida sex law: If you're a single, di­
vorced or widowed woman, you can't 
parachute on Sunday afternoons. 

• Women aren't allowed to wear patent­
leather shoes in Cleveland, Ohio - a 
man might see the reflection of some­
thing "he oughtn't". 

• No woman may have sex with a man 

while riding in an ambulance within 
the boundaries of Tremonton, Utah. If 
caught, the woman can be charged with 
a sexual misdemeanour and "her name 
is to be published in the local newspa­
per". The man isn't charged nor is his 
name revealed. 

• An ordinance in Newcastle, Wyoming, 
specifically bans couples from having 
sex while standing inside a store's walk­
in meat freezer! 

• A state law in Illinois mandates that all 
bachelors should be called master, not 
mister, when addressed by their female 
counterparts. 

• In Norfolk, Virginia, a woman can't go 
out without wearing a corset. (There 
was a civil-service job - for men only 
- called a corset inspector.) 

• However, in Merryville, Missouri, 
women are prohibited from wearing 
corsets because "the privilege of admir­
ing the curvaceous, unencumbered 
body of a young woman should not be 
denied to the normal, red-blooded 
American male". 

COMPLEAT flyfisher 

• Free mail order catalogue 
• Learn to fly fish courses 

• Learn to tie flies 
• Advice on where to fly fish 

• Come in or call for the best advice in Australia 

381 FLINDERS LANE, MELBOURNE 3000 
PHONE: 03 9621 1246, FAX: 03 9621 1247 



News and Views 

The First Five Years: Centre for 
Legal Education Reports 

THIS month marks the fifth anniver­
sary of the establishment of one of 
the most innovative legal institu­

tions in Australia. Legal education is the 
only discipline in Australia with its own re­
search and development facility and 
information clearing-house 

The Centre for Legal Education, an ini­
tiative of the Law Foundation of NSW, was 
set up in February 1992 with the objects 
of being: 
• a research and development centre 

providing analysis, evaluation, policy 
formulation and information 

• an information clearing-house and 
research centre providing statistically 
based information, a library and publi­
cations 

• a provider of support and facilitation in­
cluding secretariat support, meetings, 
and consultancy services. 
The fifth year of the Centre's 

operations sees it undertaking an 
ambitious national project. There 
are now 28 law schools in Aus­
tralia. While many in the 
profession and the community 
question the need for the large 
number of lawyers graduating 
each year, and as universities face 
funding cuts, there is no empirical 
data on the career intentions of 
graduating law students. It is in 
this context that the Centre will 
address with its major under­
taking, The Australian Law 
Graduates Career Destinations 
Project. 

Focusing particularly on those 
Who are working outside the pri­
vate legal profession, the Project 
aims to identify where law gradu­
ates are employed, what work 
they are doing and why they have 
chosen particular jobs. The Cen­
tre's earlier study Career 
Intentions of Australian Law Stu­
dents suggests that as many as 50 
per cent are planning careers out­
side the private legal profession. 
To verify whether this becomes a 
reality will be extremely impor­
tant to universities and law 
societies around Australia. Re-

cent Law Society of NSW research indi­
cates that as many as half of the lawyers 
practising as private solicitors in New 
South Wales earn less than $50,000 a year, 
and there are concerns among practition­
ers that there may not be enough 
traditional work to support existing law­
yers and new graduates. 

The Centre's reputation is 
evidenced by the diversity 
of organisations which call 

on it to consult. 

The Centre for Legal Education's new 
Project will, for the first time, see in­
formed debate on this important aspect of 
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legal service delivery into the next cen­
tury. 

This exciting new Project is only 
the latest in a long line of important 
research projects and publications from 
the Centre. 

Emeritus Professor Ken McKinnon 
said of the Centre in 1995: "It is difficult 
to envisage the Centre being able to ac­
complish more in the three years of 
its existence than it has accomplished 
in a variety of legal education domains. It 
is already regarded as indispensable." 

The Centre has a consistent output of 
reports and monographs on legal educa­
tion issues. A particularly important 
aspect of these publications is the statisti­
cal information they contain on aspects of 
legal education such as the costs of legal 
education, or the career intentions of 

Australian law students. It pub­
lishes an annual Australian 
Legal Education Yearbook 
which is a compendium of statis­
tical information on all aspects of 
legal education and training. 

The availability of the Centre 
as a facilitator for other organisa­
tions has been immensely 
important. Organisations such 
as the Committee of Law Deans, 
the LAWASIA Legal Education 
Standing Committee and the 
Continuing Legal Education As­
sociation of Australasia have 
benefited from the Centre's serv­
ices. 

The Centre's reputation is evi­
denced by the diversity of 
organisations which call on it to 
consult. The Centre has worked 
in Cambodia, China, Hong Kong, 
New Zealand and Papua New 
Guinea as well as numerous 
States throughout Australia. 

The Centre has a homepage 
(http://www.fl.asn.au/clel) which 
provides ongoing information 
about the Centre's work and a 
catalogue of their publications. 

For more information please 
contact the Director of the Cen­
tre, Christopher Roper, on (02) 
92213699. 
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Children's Christmas Party 
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AT least on one day a year the Bar 
cannot be accused of humbug. It is 
the day of the children's Christmas 

Party when children, good cheer and 
presents replace fee books and feuds. 
From small beginnings the Christmas 
party has grown to a very large event. Bar­
risters young and old with their offspring 
stream to the verdant environs of the Bo­
tanical Gardens. Amidst sunshine, ducks 
and ponds they eagerly await the arrival of 
Santa Claus - Santa Claus in the form of 
Simon Wilson Q.C. Simon has become a 
beloved fixture of this annual event. How­
ever the number of presents has become 
so large that Simon must be driven into 
the gardens. Initially his vehicle was a golf 
buggy, but has now become a Ford 1 
tonner. 

After informing all assembled parents 
that he is indeed acting in the spirit of 
Christmas and performing pro bono, Santa 
Claus dispenses the presents with glee. 



Children's eyes light up. Parents look 
proud. Mark Derham Q.C., as the photo­
graphs in the article show, demands 
Santa's knee. He is rewarded with his 
present for the year, an Auditor's Travel 
Guide to the Pyramids. 

The weather even became festive. As 
the festivities continued multifarious liq­
uids were necessary to sustain Santa in his 
toil. The organising committee are to be 
congratulated for much hard work that is 
put into an event that has become highly 
successful. 

May Santa continue for many years in 
the future. 
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The Dos and Don'ts of 
Holidaying in Queensland 

EACH year a significant portion of 
the Victorian population emigrates 
to Queensland and an even larger 

portion holidays there. It appears that 
even members of the Victorian Bar have 
been known to join the Northern exodus 
both permanently and temporarily. Below 
are some of the lessons learnt by one such 
voyager on his first ever holiday north of 
NSW spent at Noosa over Christmas and 
the Gold Coast over New Year. 
DO consider driving to your chosen 
Queensland resort 
(unless of course 
it is in the north­
ern half of the 
State) especially if 
you have a family 
size group. It is 
surprising what 
you can pack into 
a car boot! It will 
save you prohibi­
tive air fares and 
high car rental 
charges once you 
get there . The 
Newell Highway is 
not a bad haul es-
pecially if you break journey once or 
twice. Your correspondent got away early 
on the Thursday and drove to Narrandera 
the first day; Moree the second; and, ar­
rived mid afternoon at Noosa relatively 
well rested and ready to holiday right 
away. If you haven't seen it already, allow 
a few hours for a detour through the West­
ern Plains Zoo at Dubbo. 
DON'T believe everything you read in 
Queensland Sunlover brochures. For 
instance, AAA ratings are highly incon­
sistent. **** at Sunshine Coast apparently 
means something different on the Gold 
Coast. Although they had the same ratings 
and similar features (according to the 
booklet), our apartment at the Sunshine 
Coast (Noosa Crest) was significantly bet­
ter than the one on the Gold Coast 
(Atrium Quest). The tariff for 
the former was deservedly higher than 
for the latter. The description given for 
the former was considerably more accu­
rate than for the latter. It appears, on the 
Gold Coast at least that "Shops - 50m" 
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really means "Shops at least 1.5km"! Like­
wise, "Kitchen vvith dishwasher and 
microwave" really means kitchen 
whitegoods packed into a 1.5m square 
with minimal bench space and insufficient 
room for one person to properly use the 
facilities. The "Gymnasium" was non­
existent and the "Tour Desk" (actually the 
occasionally personned reception) did not 
even know the current opening times of 
the Theme Parks although it sold "dis­
count" tickets thereto. 

DO allow for visits to the various Theme 
Parks on the Gold Coast. 
DON'T visit "Dreamworld" unless you 
visit it first. It is the least well organised 
and has in my opinion the least diverse 
and interesting attractions. It would be 
disappointing if you went there shortly 
after one of the others. 
DO purchase your passes for the 
Theme Parks from the RACV before 
you leave Melbourne. Not only are they 
the cheapest but having prepaid tickets 
saves you at least one queue at the ticket 
box. 
DON'T plan on the buffet lunch if you go 
to Dreamworld. Although it is good value 
you will be overrun by overseas group 
tours. You will notice they tend to bring 
back all their courses at once - usually 

two or three dessert dishes - much of 
which is left untouched. 
DO visit Warner Brothers MovieWorld. It 
is a must. Its attractions are diverse and 
very interesting. Get to the Magic and Illu­
sion and the Police Academy shows early. 
The crowd "warm up" activities are a show 
in themselves. Expect something extra on 
each attraction. 
DON'T go to SeaWorld without your cam­
era and your bathing gear. If you have kids 
with you they will while away many hours 
on the water rides. 
DO ensure you get to each Theme Park 
very early. They tend to open earlier after 
Christmas so check the opening times. It 
goes vvithout saying that you should 
preplan to get to the more popular rides 

very early lest you 
have to line up in long 
queues to have your 
ride. MovieWorld's 
queues move decep-
tively quickly. 
DON'T expect to 
find a ready supply of 
good quality, cheap 
tropical fruit. Except 
for the "Big Pineap­
ple" (see below) 
pineapples were 
small, unripe and 
expensive. Mangoes 
were cheap and plen-
tiful by the tray 

shortly after Christmas but expensive 
otherwise. 
DO visit the "Big Pineapple". It sounds 
gauche but it was well worth a visit. Apart 
from tours of the Macadamia Nut opera­
tion, pineapple farming (Surprise! 
Surprise!) and hydroponics it had a huge 
gift shop which had many extremely 
cheap items even in the jewellery area. It 
had superb pineapples at the cheapest 
prices we saw in Queensland. 
DON'T be surprised at just how pleasant 
and helpful everyone is in the various 
manifestations of the tourist industry in 
Queensland (save for the management at 
the Atrium Quest who had obviously 
treated episodes of Fawlty Towers as 
training films) . 
DO eat upstairs at Grumpy's in the vicinity 



of Fisherman's Wharf on the Gold Coast if 
yoU are into seafood. Its platters for two 
were ample for two and a half to three 
even if you treated them as three courses 
in one. They were superb. 
DON'T eat at Saltwater at Noosa unless 
yoU want an expensive night out and ei­
ther plan on eating early or booking more 
than a week in advance. The seafood is ex­
cellent there, the service is faultless but 
we wondered at the overall value when we 
got the bill. Our son's $35 whole coral 
trout didn't help matters but it was his 
birthday treat! 
DO give each of Lindoni's, Cafe Vespa and 
Artis at Noosa a try. The first was a truly 
excellent Italian style restaurant, the sec­
ond was a good value upmarket cafe and 
the last had quite different but great food. 
The service at all was terrific but DON'T 
ask for a strong caffe latte at Lindoni's! 
DON'T plan on lunch if you go on the 

guided "Breakfast Walk" at the Noosa Na­
tional Park. Prewalk features Champagne 
and Damper and post-walk includes: 
Champagne, orange juice, coffee, cereal, 
buffalo sausages, eggs, pancakes, bacon, 
fresh fruit. These aren't options - the lot 
is available for all. 
DO give SAKS, Grumpy's downstairs and 
Aromas Coffeehouse at the Sheraton Mi­
rage complex in or about the Fisherman's 
Wharf area a try. 
DON'T expect too much of the Queens­
land road system around the Gold Coast 
- at least for a little while yet. Road 
works reduce major highways to one lane 
between Brisbane and the Gold Coast and 
to the north of Coolangatta. 
DO consider Christmas Lunch at the Pa­
vilion at Hyatt Regency Coolum Beach. 
Although it catered for around 650 and 
needed to be booked well in advance it 
was simply the best buffet imaginable -

especially if you liked cold seafood. The 
buffet dinner in the Cafe at Hyatt Regency 
Sanctuary Cove wasn't too bad either. 
DON'T leave home without huge beach 
towels and ample supplies of 15+ sun­
screen. 
DO visit the Currumbin Sanctuary a very 
short distance from Coolangatta. If you 
have a child besotted by aircraft you will 
get a bonus in that it is just under the final 
approach to the local airport - and a busy 
airport at that. 
DON'T believe the slogan "Beautiful One 
Day, Perfect the Next". We had every­
thing except hail and snow. Indeed, for 
most of the time it turned out to be hotter 
in Melbourne. We didn't complain - we 
could still swim most days and the elec­
trical storms provided unbeatable 
pyrotechnics especially on New Year's 
Eve. 

Graham Devries 

Death and the Morning After in 
Massachusetts 

p.JPARENTLY thes ' jokes" were 
ext racted from the Massachusetts 

ar Association. Lawyers Journal. 
They are a set of questions asked of wit­
nesses during trials and the author says 
they are true. 

1. "Now doctor, isn't it true that when a 
person dies in his sleep, he doesn't 
know about it until the next morn­
ing?" 

2. "The youngest son, the twenty-year 
old, how old is he?" 

3. "Were you alone, or by yourself?" 
4. "Were you present when your picture 

was taken?" 
5. "Was it you or your younger brother 

who was killed in the war?" 
6. "Did he kill you?" 
7. "How far apart were the vehicles at 

the time of the collision?" 
8. "You were there until the time you 

left, is that true?" 
9. "How many times have you commit­

ted suicide?" 
10. Q: "SO the date of conception (of the 

baby), was August 8?" 
A: "Yes." 

Q: "What were you doing at that 
time?" 

11. Q: "She had three children, right?" 
A: "Yes." 
Q: "How many were boys?" 
A: "None." 
Q: "Were there any girls?" 

12. Q: "You say the stairs went down to 
the basement?" 
A: "Yes." 
Q: "And these stairs, did they go up 
also?" 

13. Q: "Mr. Slattery, you went on a rather 
elaborate honeymoon, didn't you?" 
A: "I went to Europe, sir." 
Q: "And you took your new wife?" 

14. Q: How was your first marriage ter­
minated?" 
A: "By death." 
Q: "And by who's death was it termi­
nated?" 

15. Q: "Can you describe the individual?" 
A: "He was about medium height and 
had a beard." 
Q: "Was this a male, or a female?" 

16. Q: "Is your appearance here this 
morning pursuant to a deposition 

notice which I sent to your attorney?" 
A: "No, this is how I dress when I go to 
work." 

17. Q: "Doctor, how many autopsies have 
you performed on dead people?" 
A: "All my autopsies are performed on 
dead people." 

18. Q: "All your responses must be oral, 
OK? What school did you go to?" 
A: "Oral." 

19. Q: "Do you recall the time that you 
examined the body?" 
A: "The autopsy started around 8.30 
p.m." 
Q: "And Mr. Dennington was dead at 
the time." 
A: "No, you dummy, he was sitting on 
the table wondering why I was doing 
an autopsy." 

20. Q: "You were not shot in the fracas?" 
A: "No, I was shot midway between 
the fracas and the naval." 

21. Q: "Are you qualified to give a urine 
sample?" 
A: "I have been since early childhood." 

Submitted by Amanda Graham 
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News and Views/Competition 

Jonathan Brett receives Mont Blanc prizes for his 
winning Spring Bar News Competition entry 

Author of the winning entry in the 
Summer issue reader's competition, 
Jonathan Brett (right), seen receiving 
his Mont Blanc Pen and Mont Blanc 
Notebook from the proprietors of Pen 
City, John Di Blasi and Terry Jones. 

Enter the Autumn Bar News competition now - and you could 
win these handsome and useful prizes. 

Here's how to enter: 
The photograph shows some tufts of barristers' 

wig hair, found on a Friday afternoon in March, in the 
centre lift of the bank of three on the eastern (or 
William Street) side of the Owen Dixon Chambers 
West. The finder, who had got on at the 18th Floor, 
noticed the hair immediately, which was lying on the 
lift carpet just inside the door. The lift was unoccu­
pied. 

Readers are invited to: 
• provide a caption for the photograph. • • • • • • •• 
• provide a short (and apocryphal) explanation. 

58 

The entrant who provides what the editors believe 
to be the most entertaining caption and explanation 
will receive a Mont Blanc Ballpoint pen, and Mont 
Blanc Leather Notebook, supplied by Pen City, hav­
ing a combined retail value of $365.00. 

No member of the Editorial Board or Committee 
of Victorian Bar News , and no relative of a Commit­
tee or Board member, is eligible for the prizes. 

Entries to Gerry Nash Q.C., c!- Clerk Spurr, 
Owen Dixon Chambers West by 30 May 1997. 



News and Views/Competition 

It is a True Story! 
Jeanette Richards' winning entry in Bar News Summer issue competition 

WORD that the Victorian Bar had 
been deregulated soon spread 
as far as the United States, where 

'Woody Allen was living. This was good 
news to Woody, whose troubles had led 
him to consider a new career and indeed a 
new life . 

Woody obtained a copy of the Legal 
Practice Act 1996 and began studying it. 
He was amazed to read that robing in 
Court was no longer necessary and could 
not be forced upon practitioners by the 
judges. This was indeed extremely pro­
gressive. 

Woody joined List X and patiently 
waited for his first brief to arrive, which it 
did after not too long. Having spent a long 
night preparing, Woody stepped confi­
dently onto William Street humming 
Sine ad O'Connor's hit song "The Emper­
or's New Clothes". In doing so, Woody 
created quite a stir. Woody had taken the 
legislation a tad too literally and had, in his 
haste to get on with his new career, unfor­
tunately omitted to read the explanatory 
memorandum, after which the legislation 
would have made perfect sense, even to 
an American. 

This photograph records my attempt to provide Woody 
with cover from the photographer's lens ... 

The members of the local paparazzi, 
who had gathered to take yet more photo­
graphs of John Elliott, could not believe 
their luck. The afternoon editions of the 

newspapers carried full details, even be­
fore Woody had finished in court for the 
day. 

On our way back to chambers after our 
own extremely gruelling day in court, 
Kurt and I were stopped dead in our 
tracks by Woody dashing back to 
O.D.C.E., having by now realised his terri­
ble mistake. This photograph records my 

attempt to provide Woody with cover from 
the photographer's lens, although here 
Woody was obviously faster than this par­
ticular photographer. The newspaper 
vendor stands by without turning a hair, 
for he has been selling newspapers from 
outside O.D.C.E. for many years. 

Jeanette E. Richards 

Legal Wear of Distinctiol? 
• Gowns and Jackets to accurate pattern of UK Bar 

• Bar Wigs - English make, genuine horsehair 

• Wig Case - English, black and gold with gold initials 

• Bar Bags - deep blue damask with embroidered initials 

• Jabot and Collar combinations 

• Quality products tailored from luxury fabrics 

• Judges and QC especially catered for. 

e
' ACADEMIC LEGAL & CIVIC ROBI;S PTY LIMITED 

. . 
.~ 

POSTAL ADDRESS: PO Box 650 HORNSBY NSW 2077 AUSTRALIA ACt' 050 04:; rAO 

Office and Showroom: Level l 
152 George Street Hornsby NSW 2077 

Telephone (02) 482 2560 
Facsimile (02) 482 1054 
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Sport/Royal Tennis 

Box Trophy Won by Solicitors 
THE Box Trophy was again played on 

19 December 1996, b , lween the 
Bar, Bench and Solicitors at the 

Royal Tennis Courts at Richmond. The 
Box trophy has been kindly donated by 
Judge Kellam to be played as an annual 
event. Box was a judge in the early history 
of the County Court and was one of the 
founders of Royal Tennis in Mongan. 

Unfortunately the Bar and Bench again 
lost to the Solicitors but a lot of fun was 
had in the process. This year the Bar was 
represented by S.E.K. Hume Q.C., John 
Lewisham and John Kaufman Q.C. 

Unfortunately practice commitments 
precluded a number of regular players, in­
cluding Judge Kellam, joining in the 
tournament. However, as the photo shows 
a good lunch was held by those that 
played. Lewisham was not reaching for his 
wallet to pay. 

John Kaufman 

Introducing PEN CITY a unique shopping experience for barristers, 
within walking distance of your chambers 
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~ pen repair amJ. spare parts service for new 

and old pens. CThe trusty Parker 51, 

Vacumatic, or Sheaffer PFM need not stay in 

your top drawer unused.) 

Pen City is a new pen and gift store 

conveniently located close to all barristers 

chambers, offering outstanding international 

pen brands - including Mont Blanc, Waterman, 

Parker, Cross, Sheaffer, Caran d'Ache, 

Montegrappa, and others. Pen City is conven­

iently located just down the hill from all barristers 

THE ART OF WRITING 
~ calligraphy pens, nibs, and inks. 

~ collectors limited editions, including Mont 

Blanc's flamboyant Oscar Wilde model, at 

$1,265, and the Cross 150th Anniversary Set 

at $2,250. 

chambers, at 250 Elizabeth Street, adjacent to the corner of Little 

Bourke Street. 

Pen City offers exceptional professional service. Opened in 

November, 1995, it is owned by John Di Blasi and Terry Jones, two 

highly qualified career pen specialists, with a combined experience 

of over 30 years local and international pen marketing and service. 

Come down and visit Pen City's spacious, friendly, and 

relaxing environment, with its gold and green decor, red cherry 

timber display cases, and desks where you can sit down and try 

your hand with all the famous makes. John and Terry will serve 

you personally, and help you select the right writing instrument for 

your writing style. 

As well as the leading international pen brands, Pen City offers: 

~ antique pens - largest range in Melbourne. 

~ leather business folios amJ. desk accessories from Mont Blanc, 

Artex, Hazel, and Caran d'Ache. 

~ Filo/ax organisers amJ. rifills - the largest range in Melbourne. 

~ Sharp electronic organisers 

~ tax amJ. duryfreepurchases on most items. 

~ free delivery within the Melbourne CBD. 

THE PEN PROFESSIONALS 
Authorised Mont Blanc dealers 
Shop 42, 250 Elizabeth Street, Melbourne, Vic 3000 
Gust north of Little Bourke Street) Telephone 9663 4499, Facsimile 9663 4433 



Sport/Cricket 

Cricket: A Cause Celebre 
at the Bar 
THE Essoign Club Annexe filled with 

iced water and stronger good spirits 
and anecdotes, for the Inaugural 

Bar Cricket Dinner on Wednesday 19 
March last. 

Opening gracefully, a now retired Dis­
trict Cricket umpire (and now Minister at 
Scots Church, Collins Street) Revd. Jack 
Pilgrim cited an invocation in verse. Chris 
Connor then, quickly, caught the cup to 
toast cricket in the right mood. 

An excellent meal of Fillet of Beef with 
a choice of sauces and platters of the gar­
den came, followed later, by char-grilled 
peaches with amaretto and scented 
cream. 

David Emerson, Victorian Cricket As­
sociation Marketing Manager, ex-Shield 
player and currently Camberwell-Magpies 
Captain, then spoke. In a quiet but deft 
style he traced a modest Shield career es­
pecially as a bowler on the receiving end 
from the bats of the Waugh boys and Ian 
Botham, Alan Border and others. His self­
deprecation only underpinned the knife 
edge risks of a batsman - failure. Cricket­
ers at the highest level all play at "terror" 
edge. His descriptions of the facts of the 
game and individuals' roles were in them, 
was fascinating. After 30 minutes, ques­
tions followed in a free wheeling manner, 
all answered with calmness, deftness and 
candoUf. His contribution to this "seed­
ing" affair was then warmly applauded and 
some mementoes of the occasion pre­
sented to him. 

Michael Shatin Q.C. in a consummate 
precise manner moved thanks to the 
Speaker and then to Sir George Lush, Mr. 
Justice Southwell (who was regrettably 
absent through injury), Bill Gillard Q.C. 
and Daryl Wraith, for their contributions 
to the life of cricket at the Bar. 

The fare, the beverages, the prayer, 
the lore, all present, contributed to a most 
memorable night in a first for the Bar in its 
117 years of Bar Cricket. A menu for all at 
the Dinner, contained pocket histories of 
Bar Cricket, of the Speaker and epitaphs 
of the game. The tinting of the Dinner 
mid-way between the 2nd and 3rd Aus­
tralian/South African Tests proved a point 
or two. 

Based on the experiences of organising 
the Dinner, I ask that all members of the 

Bar respond early with due payment to 
Anna Whitney's calls, for the Bar Dinner in 
June. 

Cricket is not just a game, it is an insti­
tution. The Bar as an institution of great 
standing is only strong if its members 

stand up to be counted. This requires 
boldness of spirit, commitment and great 
peer support. New Cricket Rules for the 
Bar will be mooted shortly, to assist in 
raising Bar standards in one game of life. 

Tony Radford 

Urgent - report and request from 
Australian Text XI selectors? - see below 

17 December 1996 

J. Middleton Esq. Q.C. 
Chairman 
Victorian Bar 
Dear Sir, 

Owen Dixon Chambers 
205 William Street 
Melbourne 3000 

re: BAR CRICKET v. L.1. V. 

Magnum opus. 
Gillard's away. 
Connor unavailable for play. 
20 regulars unavailable also. 
Field 10112 players. 
Bar 9/156 off 40 overs. 
L.I.V. 31165 off 26 overs! 

Monday, 16/12/96 

(Kenyon 42; Skinner 35 n.o.) Fun but undone. 

I move for the adoption by the (new) corporation of rules that: 
(a) any person with cricket skills who does not, prior to or within three 

months of signing the Bar Roll declare his/her past cricket experience 
and current skills to one of the Bar Cricket Selectors shall, if discovered 
(hiding the same), be drawn and quartered - and be selected and play 
for the next year plus five, without argument; and that 

(b) a cricket dinner be organised by the Bar to encourage persons to come 
forward; and 

( c) the Chairman liaise with Radford and Connor to address - at leisure -
a question of pride in this area of the Bar's contacts with the L.I.V. 

On a serious note, there remains great goodwill between the Bar and L.I.V. 
at this level. EWG QC and then Chris Connor in the 1st's and the writer in the 
2nd's (when teams are available), have always sought to maintain the best of 
relationships. We are concerned, however that the Bar could be viewed as the 
'whipping boys'. 

Your interest, would be useful, therefore. 

Regards, 
Tony Radford 
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Education and the 
Law 
By I.M. Ramsay and A.R. Shorten 
Butterworths, 1996 
pp. i-xiv, Table of Cases xv-xx, Ta­
ble of Statutes xxi-xlii, 1-326, 
Appendix - Questions and An­
swers on the United Nations 
Convention on the Rights of a 
Child 327-330, Index 331-356 

E DUCATION and the Law is a 
slightly cryptic title for a book that 

deals with the legal framework relevant 
to the organisation and delivery of edu­
cation services in Australia. Principally 
the work examines aspects of the law 
relating to the employment of teachers, 
the relationship between the school 
and students as well as the structure 
and funding of educational institutes. 

The law is not uniform and the work 
covers the interplay between common law 
and State and Federal legislation as well 
as being sufficiently detailed to distin­
guish important differences between the 
various State regimes. 

Part I of the book deals with the legal 
framework of educational institutes 
(schools, TAFE colleges, universities, 
etc.). There is a specific section devoted 
to legislation relating to government sec­
tor teacher employment, particularly 
concentrating on matters such as appoint­
ment, termination and redundancy as well 
as disciplinary and appeal provisions for 
teachers. There is also a chapter devoted 
to the financing of education including 
both the financing of the educational insti­
tute and funding for students (i.e. the 
HECS scheme, Austudy, etc.). 

Part II of Education and the Law is an 
analysis of specific issues relating to law 
and education. There is a chapter relevant 
to liability for physical injuries sustained 
by students. Although not discussed, the 
principles that underlie decisions such as 
Smolden v. Whitworth [1996] TLR 249 
(liability of a player and referee in a rugby 
game) are clearly set out. There are fur­
ther chapters devoted to topics such as 
anti-discrimination laws, teachers and 
family law (parental responsibility, chil­
dren's welfare, the role of teachers as 
witnesses in family law proceedings) and 
educational negligence. "Educational neg­
ligence" is defined as where a student 
suffers harm as the result of incompetent 
or negligent teaching. It is noted that 
while teachers and school authorities owe 
a duty of physical care to their students, 
such a duty does not extend to the intel-
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lectual development of the student (at 
p.296). However this seems to fly in the 
face of the House of Lords decision in X v. 
Eedfordshire County Council [1995] 3 
All ER 353. 

Educational negligence causes of 
action have not met with success in 
the United States. (See Donohue v. 
Copiazue Union Free School District 
(1979) 47 NY 2(d)440 and Torres v. Little 
Flower Children Services (1984) 64 NY 
2(d) 119), although the authors speculate 
the US courts may in the future allow a 
plaintiff student to recover damages for 
educational negligence (see EM v. State 
(1982) 649 P 2D 425). 

As Xv. Eedfordshire CC demonstrates 
the mere existence of statutory duties 
does not show there is a corresponding 
private law right to damages for breach of 
the statutory duties. 

Second, the establishment of a duty ei­
ther in contract or tort between a student 
and the educational institute does not 
seem problematical - it is the content of 
the duty and the proof of damage that 
raise the prospect that educational negli­
gence is largely an academic mind teaser 
rather than a realistic cause of action. 

Will the concept of educational negli­
gence (if taken to its extreme) mean that 
boring lawyers can sue their schools on 
the basis that if the schools had made the 
now boring lawyer study harder, the law­
yer would be a computer scientist with the 
wealth of Bill Gates, alternatively if the 
school had been more creatively orien­
tated the boring and stressed lawyer 
would now be completely relaxed and liv­
ing in Nimbin or would merely be a very 

interesting person and not a lawyer. 
Part II also contains a chapter deal­

ing with employment law as it relates 
to teachers and covers both the con­
tractual and industrial relations regime 
as relevant to teachers. This chapter 
complements the section in Part I de­
voted to government sector teacher 
employment and at least to this re­
viewer's mind logically should have 
been placed in that part. 

The work is an excellent digest 
documenting the law as it stands as 
well as providing some insights into 
possible developments and trends. It 
will no doubt be of much interest to 
those involved in education, particu­
larly teachers, school administrators, 
school councils, those involved in 
teacher unions and public servants in­
volved in the administration of the 
State School system. While the con­

cept of "educational negligence" to a 
practising lawyer appears to be a distrac­
tion, the work is well researched, 
comprehensively footnoted and cross-ref­
erenced to relevant legislation and case 
law. Each chapter helpfully contains a list 
of further reading. It is a book which will 
be found useful by a wide readership. 

P.w. Lithgow 

Land Acquisition 
(4th edn) 
ByD. Brown 
Butterworths, 1996 
pp. i-viii, Preface xi, Table of Cases 
x-xxi, Table of Statutes xxii-xxviii, 
1-192, Index 193-195 

THE first edition of this work was pub­
lished in 1972. It is a tribute to the 

author's dedication and scholarship and 
a recognition of the excellence and rel­
evance of the work that this book is now in 
its fourth edition. 

The book aims to be a general text 
applicable to both Australia and New Zea­
land. As the Preface notes the work is 
written as a specialist text and seeks to: 
" ... describe the issues which arise in each and 
every State and Territory of Australia and New 
Zealand when a Goverrunent institution sets in 
motion the resumption of privately owned land 
... [and] ... to provide a lead into the statutory 
provisions and the burgeoning case law." 

The work is broken down into four 
chapters. The chapter on "Acquiring" 
(Chapter 1) includes discussion of admin­
istrative law remedies to challenge or 



object to the decision to acquire. Chapter 
2 deals with "Procedure". 

Chapters 3 and 4 deal with "Compensa­
tion" and "Valuation" respectively. It is in 
these areas that significant challenges and 
developments in the law may occur. 

The various State and national land ac­
quisition statutes do not make provision 
for payment of compensation to persons 
who occupy land under customary or abo­
riginal law. However, as a result of the 
High Court's Mabo and Wik decisions 
together with the as yet unresolved re­
sponse of the Commonwealth and State 
Parliaments to these decisions, there may 
yet be a new area of endeavour for valuers 
and lawyers. 

The Native Title Act 1993 (Common­
wealth) provides that once a claim is 
established such titles are equated with 
the concept of freehold, however cases 
such as Mason v. Tritton (1994) 34 
NSWLR 572 demonstrate the right to fish 
based upon traditional laws and customs 
may be a recognisable form of native title 
at common law or pursuant to the Native 
Title Act. If such an interest is extin­
guished then this may raise new 
arguments and concepts in relation to the 
valuation of such rights. It is the chapter 
on valuation which highlights the scope 
for difference and variation in the valua­
tion of interests in land. 

The law has recognised that land may 
have a "special value" over and above its 
market value. (See Pastoral Finance 
Assoc. Ltd v. Minister [1914] AC 1083 and 
subsequent cases.) However, this "special 
value" is not based on subjective matters 
such as sentimental or emotional attach­
ments and cannot exceed the commercial 
value of the special advantage of the land. 
Certain of the legislative regimes for com­
pulsory land acquisition do allow for 
compensation for solatium but generally if 
available such compensation is restricted. 
Whether the law will develop in these 
areas awaits legislative action and judicial 
consideration. 

Each chapter is in substance a "part" in 
turn divided into subheadings each with 
its own heading and numerical reference. 
At the end of each section relevant foot­
notes are found, however in general the 
citation of cases is done within the text. 
The Indexes refer the user to the relevant 
numerical reference enabling quick ac­
cess directly to the relevant section within 
the chapter. 

The 4th edition is sure to find ready ac­
ceptance with specialised practitioners, 
however this reviewer suspects that many 
in the broader community, particularly 

lawyers, valuers, politicians, public serv­
ants, native title claimants and land­
owners (whether by Crown grant, native 
title or otherwise) may seek guidance 
from this text in the coming years. Indeed 
it will be interesting to see whether a 5th 
edition contains new law either by way of 
statute or the development of traditional 
principles by the Court arising from 
the recent acceptance and recognition of 
native title in Australia. 

P.w. Lithgow 

Conflict of Laws in 
Australia (6th edn) 
ByP.B. Nygh 
Butterworths, 1995 
pp: i-lxxviii, 1-600 

PROFESSOR Nygh's work is the 
leading Australian text on conflicts of 

law. Its focus is on how conflicts can arise 
due to interactions between legal systems 
and what laws are applicable in resolving 
these conflicts. 

Conflict oj Laws in Australia was first 
published in 1968. This sixth edition 
incorporates some of the major develop­
ments in the early 1990s in this area of the 
law. They include the Commonwealth's 
enactment of the Foreign Judgments Act 
1991 and the Service and Execution oj 
Process Act 1992, the Government's rati­
fication of the Hague Trusts Convention 
and the implications of several important 
High Court decisions. 

The book is divided into nine parts, 
with 37 chapters. The first part involves a 
general discussion on conflicts of law 
within Australia. Parts 2 and 3 cover pro­
cedural issues and the enforcement of 
judgments. There is then an extensive 
analysis of choice of law in part 4. 

Over 100 pages are devoted to family 
law issues in part 6. Obligations, property 
law, issues of bankruptcy and corpora­
tions are also given separate treatment in 
parts 5, 7 and 8. The last part examines 
devolution on death. 

Peter Nygh's Conflict oj Laws is a 
substantive work which clearly and thor­
oughly treats all aspects of the conflicts 
problem in its uniquely Australian con­
text. By dealing with this area of the law 
on both theoretical and practical levels, 
not only students but also practitioners 
should find assistance and appeal in this 
book. 

Anna Ziaras 

A Civil Action 
By Jonathan Harr 
Random House, New York 1995 

Wrongful Death: 
A Medical Tragedy 
By Sandra M. Gilbert 
W.W. Norton & Company, New York 
1995 

BOTH of these books relate to the after­
math of wrongful deaths leading to 

civil litigation that was less than satisfac­
torily resolved to the plaintiffs. The first is 
a well-researched tale of "toxic tort" litiga­
tion with the protagonist being the 
plaintiffs' lawyer and the second is the 
highly personal account of medical mal­
practice as seen by the widow of the 
deceased. 

Harr's prize-winning book has netted 
him a multi-million dollar contract from 
Robert Redford for the film rights. This re­
viewer believes it to be too complex a tale 
to be the subject of a two-hour screenplay 
and the recent twenty-hour Steven 
Bochco "maxi" series Murder One springs 
to mind as a suitable treatment for its dra­
matic portrayal as all but 40 of its 500 odd 
pages is devoted to the litigation. 

Jan Schlichtmann is a young and suc­
cessful personal injuries lawyer with little 
trial experience. His success has been the 
result of tenacious investigation and pre­
trial diligence. He has been lucky in 
picking up some "good" cases and his ex­
pensive presentations to the defendants' 
insurers are powerful trial previews that 
persuade them in many cases to settle. 
When they don't Schlichtmann is ready to 
proceed to trial with all the hubris of one 
who has yet to lose a case. (In one case, 
upon the conclusion of the parties' cases 
and prior to it going to the jury, he rejects 
a $1 million settlement offer to the sur­
prise of the judge and his fellow members 
of the personal injury bar. When the jury 
return with a $4.7 million verdict his deci­
sion is vindicated but the reader is left in 
no doubt that Schlichtmann is a person 
capable of sailing close to the edge.) Con­
sequently Schlichtmann is brash and 
arrogant and some elements of his per­
sona do not engender our sympathies. He 
goes to trial and both wins and loses after 
a monumental lawsuit that has the reader 
changing his opinion and bleeding for 
Schlichtmann who is the victim of less 
than honest expert witnesses, perjurious 
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defendants and a (perhaps unethical) op­
posing lawyer and a legal system that 
throws up its hands at the prospect of re­
trying an epic case and side-steps its 
responsibility on appeal. 

The result is that after nine years on 
the one case we see every participant ex­
cept Schlichtmann rewarded - at one 
stage the plaintiffs are concerned that 
their lawyer will commit suicide - he is 
left in debt and thoroughly disillusioned 
with the practice of law. 

Harr's tale includes all the politicking 
and legal manoeuvring before, during and 
after trial and whereas there is a danger of 
boring the pants off the reader, Harr 
renders it a gripping yarn by making the 
procedure intelligible and explaining the 
motivation of the players to the reader -
after it was allover the author extensively 
interviewed all the players including the 
jury members which is precluded in our 
jurisdiction. 

Two companies have, over many years, 
solved the problem of disposal of their 
manufacturing waste by merely dumping 
it. The waste subsequently leached into 
the underground water table exploited by 
the local water authority which drew wa­
ter from two wells in the vicinity of the 

dumping area. A number of local resi­
dents, including the children succumb to 
baffling cancers (acute lymphocytic 
leukemia) leading to premature death and 
artificially induced multiple sclerosis 
where one of the dumped chemicals, 
Trichloroethylene, has the effect of 
"degreasing" the myelin sheath of the 
nerves. 

Harr's well-researched and detailed re­
porting is reminiscent of The New Yorker 
style and this reviewer was not surprised 
to see Harr's account of the investigation 
into the 1994 crash of a USAir Boeing 737 
approaching Pittsburgh published in that 
magazine last year. 

Sandra Gilbert, a published poet and 
Professor of English at the University of 
California at Davis has written a personal 
memoir of her grief following the "adverse 
event" whereby her husband, also an aca­
demic at UCD, failed to survive routine 
prostate surgery at UCD's Medical Centre, 
a leading teaching and research hospital. 
Her litigation was settled for an undis­
closed small sum - her purpose in 
litigating failing - her purpose was to find 
out exactly what had happened during the 
surgery because none of the medical staff 
would explain - possibly had she been 

Income Tax Services 

PETER J. BAKER, CPA 

told there would have been no litigation. 
The failure of the medical staff to so ex­
plain was no doubt engendered by the 
hospital's legal representatives in addition 
to the inability of the medical staff to ac­
cept that their treatment could fall short 
of their own high standards. The hospital 
and the surgeon involved were of the 
highest repute (a family friend had made 
enquiry of colleagues at the National Can­
cer Institute to learn that the surgeon was 
held in the highest regard) and yet, the 
patient had succumbed to posthaemor­
rhagic anemia (i.e. bled to death) despite 
massive transfusions of blood in the post 
operation recovery room. Notwithstand­
ing constant testing and monitoring, no 
one was following up on the tests which 
gave warning of the bleeding until three 
hours had passed by when it was too late 
despite the massive transfusions. 

This highly personal account of a 
layperson's interaction with the profes­
sions (both medical and legal) is an 
interesting read but this reviewer cannot 
envisage it being made into an entertain­
ing screenplay. I may be wrong; I often 
am, but I never suffer doubt. 

MMP 

Offering professional taxation and accounting services to the legal profession. 
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Including: 

• Electronic lodgement of tax returns 

• Incorporations, Trusts, and Service Companies 

• Computerised and/or manual bookkeeping 

• Cashflow statements and budgets 

• Substantiation requirements and record keeping advice 

• Economic rates 

Telephone: (03) 9699 7292 
Located in Albert Park 



Conferences 

Conference Update 
April 14-15 1997: Buenos Aires. South 
American Regional Conference: Contact 
JBA. 
17-18 May 1997: Cannes: Eighth Tele­
communication Services Competition Law 
in Europe Seminar: Contact IBA. 
24 May 1997: Sydney. Credit Code Up­
date Seminar. Contact Tel. (03) 9699 
5400, Fax. (03) 96964414. 
28 April-2 May 1997: Kuala Lumpur. 
IPBA Seventh Annual Conference. Con­
tact Phillip Bushby. Tel. (02) 9223 7888, 
Fax (02) 9223 7878. 
1-5 May 1997: Hong Kong. Family 
Mediation Course. Contact Dispute Reso­
lution Centre, Bond University. Tel. (07) 
55952039, Fax (07) 55952246. 
3 May 1997: Melbourne. Family Law Con­
ference. Contact Patricia Palmon. Tel. 
(03) 96023111. 
3 May 1997: Sydney. Alternative Dispute 
Resolution Association Tenth Birthday 
Conference and Dinner. Contact 
Stephanie Marcinow. Tel. (02) 93634029, 
Fax (02) 9363 2930. 
7 May 1997: Washington. Fourteenth An­
nual Franchising Committee Seminar. 
Contact IBA. 
7-9 May 1997: Ankara. West meets East 
- Intellectual Property at the Cross 
Roads Seminar. Contact IBA. 
12-16 May 1997: Cyprus. Bonds, Guar­
antees and Insurance in International 
Construction Contracts Seminar. Contact 
the Study Group for International Com­
mercial Contracts. Tel. 0181 7857050. Fax 
0181785 7649 
27-31 May 1997: Los Angeles. Mediation 

Skills Intensive Workshop. Contact Dis­
pute Resolution Centre, Bond University. 
Tel. (07) 55952039, Fax (07) 55952246. 
29 May-l June 1997: Hong Kong. 
Conference on Constitutional Transition. 
Contact CGT 1997 Secretariat. Tel. 852 
25286136. Fax 852 2865 1528. 
1-6 June 1997: Thessaloniki (Salonika). 
Sixth Greek/Australian International 
Legal and Medical Conference. Contact 
Jenny Crofts Consulting. Tel. (03) 9429 
2140, Fax (03) 9429 2140. 
3-7 June 1997: San Francisco. Second 
World Congress on Family Law and Chil­
dren's and Youths Rights. Contact Gail 
Hawke. Tel. (02) 9252 3388, Fax (02) 
92415282. 
10 June 1997: New York. Anti-Trust and 
Trade Law Seminar. Contact IBA. 
11-13 June 1997: New York. Inter­
national Bar Association Fiftieth Anniver­
sary Celebration. Contact IBA. 
12-13 June 1997: Hobart. Insolvency 
Practitioners Association of Australia 
Annual General Meeting and Annual Con­
ference. Contact Conference Design. Tel. 
(03) 62243773, Fax (03) 62243774. 
23-27 June 1997: Bali. Criminal Lawyers 
Association of the Northern Territory 
Sixth Biennial Conference. Contact Lyn 
Wild. Tel. (03) 9723 3173, Fax (03) 9723 
3597. 
2-9 July 1997: Gold Coast. Environmen­
tal and Planning Dispute Resolution. 
Contact Dispute Resolution Centre, Bond 
University. Tel. (07) 5595 2039, Fax (07) 
55952246. 
9-15 July 1997: Gold Coast. Family 

Who Got Out on the Wrong Side of the Bed, Then? 

JUSTICE Oliver Wendell Holmes, Jr. 
who served on the U.S. Supreme Court 

(1902-1932) was rated as one of 12 
"greats" in an evaluation of the perform­
ance of the 96 justices who had served 
between 1789 and 1967 wherein the jus­
tices were accorded a grade of "great", 
"near great", "average", "below average", 
and "failure" by 65 American law school 
deans and professors of law. 

In 1983 Lhe director of the Texas State 
Law Library PI" scnLee! a distillation of 
"everyone's choice for the greatest jus­
tices of Lhe U.S. Supreme CourL" with 

Holmes as the leading votegetter in the 
company of such revered luminaries as 
Marshall, Cardozo, Brandeis, Hughes, 
Black and Warren. 

However, in an article on the film The 
People v. Larry Flynt, writer Christopher 
Hitchens commented, in passing, on 
Holmes thus: 
.. Oliver Wendell Holmes, one of the most 

overrated and hypocritical legal figures in 
modem Amm1ec"ln hislory. 
If a top-drawer creep like Holmes can be an 
American hero, why not <I bottom-feeding pleb 
like Larry Flyn~? 

Mediation Theory and Skills Workshop. 
Contact Dispute Resolution Centre, Bond 
University. 
10-11 July 1997: Brisbane. Beyond the 
Adversarial System: Changing Roles and 
Skills for Sports Tribunals and Practition­
ers. Contact Ngaio Buck. Tel. (07) 3864 
5203. 
2-19 July 1997: Bali. Australian Lawyers 
Mediation and Negotiation Conference. 
Contact Rona Bowrey. Tel. (02) 9692 
9022, Fax (02) 9660 3446. 
27 July 1997: London. Tenth Anniver­
sary Congress of Society for the Reform of 
the Criminal Law. Contact Damian Bugg. 
Tel. (03) 6233 6649, Fax (03) 62342892. 
10-15 August 1997: Reading, England. 
International Mergers and Acquisitions 
Seminar. Contact the Study Group for In­
ternational Commercial Contracts. Tel. 
0181 785 7050, Fax 0181 7857649. 
22-24 August 1997: Sydney. ALJA Asia­
Pacific Courts Conference. Contact Carol 
(02) 92411478, Fax (02) 9251 3552. 
27-31 August 1997: Manila. Fifteenth 
Biennial Law Asia Conference. Contact 
Law Asia Secretariat, Darwin. Tel. (08) 
8946 9500, Fax (08) 8946 9505. 
1-7 September 1997: Florence. Thirty­
Fifth Annual Congress and International 
Association of Young Lawyers. Contact 
Michelle Sindler (02) 92104444, Fax (02) 
92352711. 
25 October-l November 1997: Cape 
Town. Eleventh CMJA Triennial Confer­
ence. IBA Tel. 44 171 629 1206 Fax 44171 
4090456. 

. . . , [Flynt] won a landmark case before the Su­
preme Court of the United States - the very 
cowt once disfigured by the membership of 
O.w. Holmes 

We understand that Hitchens doesn't 
think much of Mother Teresa either. 

Henry Abraham, Justices and Presi­
dents: a Political History of Appoint­
ments to the Supreme Court (3rd ed, 
1992) Appendix A, p.412. 

Christopher Hitchens, "Hustler with a 
cause", 435 Vanity Fair 92 at 94 (Novem­
ber 1996). 

Brien Briefless 
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LAWASIA Meeting the 
Challenge 

"The extraordinary pace of growth and 
trade, technological innovation and the 
advent of the global village have propelled 
the role of lawyers in the region into un­
precedented pre-eminence," according to 
LAWASIA President Mr. Donald Yap. 

"The challenge for legal professionals 
is not only to stay abreast of developments 
in their field, but also to appreciate the 
ramifications of economic, political, trade 
and business developments in this dy­
namic region." 

LA WASIA exists to help its member­
ship remain at the forefront of their 
profession. 

LAWASIA - in the Asia and 
Pacific Region 

Formed to foster professional relations 
between lawyers, businesses and govern­
ments in the region, LAW ASIA promoted 
the rule of law, the administration of jus­
tice and the protection of human rights. 

LAW ASIA is a unique organisation rep­
resenting the legal profession in the Asia 
and Western Pacific region. LAWASIA 
membership extends from Iran to Paki­
stan in the west, through India and Sri 
Lanka to Japan, Korea and the Cook Is­
lands in the east and Australia and New 
Zealand in the south Pacific. 

LAW ASIA has held consultative status 
with the United Nation's Economic and 
Social Council since 1981, as well as ob-
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server status with the World Intellectual 
Property Organisation. 

LAWASIA-1997 Biennial 
Conference, Manila 

LAW ASIA has convened 14 biennial 
conferences in locations across the region 
including Kuala Lumpur, Manila, Jakarta, 
Tokyo, Seoul, Colombo, Bangkok, New 
Delhi, Hong Kong, Perth, Sri Lanka and 
Beijing. 

In 1997, the Biennial Conference will 
be LAW ASIA's premier event. The five 
day conference will be held in Manila from 
August 26 to 31 and hosted by the Inte­
grated Bar of the Philippines. 

It will feature prominent keynote 
speakers including the President of the 
Republic of the Philippines, His Excel­
lency Fidel V. Ramos, former President, 
Corozon Aquino, Malaysia's Deputy Prime 
Minister, His Excellency Anwar Ibrahim 
and from India the Hon. Andres R. 
Narvasa and Justice J.S. Verma. 

The Seventh Chief Justices Conference 
will be held in conjunction with the Bien­
nial Conference. 

The conference promises to continue 
the well-established LAW ASIA tradition of 
providing stimulating program content 
within a context of exemplary hospitality 
and enjoyment. Opportunities for expo­
sure to the colourful Filipino lifestyle and 
tours of Philippine attractions should 
make this conference a memorable expe­
rience. 

In fact, the relaxed social settings of 
LAW ASIA's biennial conferences typically 
lead to delegates establishing steadfast 
professional relationships with their peers 
across the region. 

Between conferences, LA WASIA's 24 
Standing Committees provide opportuni­
ties for members to focus on specific areas 
of law. In 1996, for example, special inter­
est conferences were held on general 
practice, labour law, energy law, intel­
lectual property and comparative 
constitutional matters. 

LAWASIA - A Professional 
Association 

LAW ASIA publishes a number of 
authoritative publications. The Business 
Law Section, LAW ASIA's newest flagship 
section, has produced two Business Law 
magazines and a specialist publication on 
joint ventures and holds specialist confer­
ences. 

Civil and Human Rights are not forgot­
ten as the Human Rights Standing 
Committee has produced several Human 

Rights Bulletins and has been pro-active 
in sending letters of intervention on behalf 
of individuals who have been improperly 
detained. 

LAW ASIA membership makes you part 
of a progressive, international, profes­
sional association. Membership inevitably 
brings unrivalled opportunities for devel­
opment and networking in the region. 

LAWASIA - Membership 
Benefits 

LA WASIA members earn entitlements 
including: 

LAW ASIA publications such as the 
Update Newsletter, Directory of Members 
and LA WASIA Journal and the 
discounted registration at LAW ASIA 
conferences. Section members receive 
relevant publications such as the popular 
Business Law magazine; the Comparative 
Constitutional Newsletter and The Human 
Rights Bulletin; additional discounts for 
early bird registration; discounts for 
young lawyers under 35, as well as for 
students and those from developing coun­
tries. 

LAW ASIA membership for individuals 
is excellent value at US$80 plus section 
membership. Special rates and benefits 
are available to law firms and corpora­
tions. LA WASIA Secretariat is located in 
tropical Darwin, Australia's north-most 
capital city. The Secretariat can be con­
tacted internationally by fax on 61 8 89469 
505 or 61 889469 500 by phone or E-mail 
on lawasia@lawasia.asn.au. 

• •••••••••••••••••••• • • • MASSAGE • • • • QUALIFIED WITH 10 YEARS • • EXPERIENCE • • 
For tension headaches, neck and • • shoulder pain and stiffness, and • 

lower back complaints. • • 
RELIEVE YOUR STRESS! • • • • 

• A professional service at your home • 
• • or at a fitness centre near you. 
• (Sauna/Spar available) 
• • • • • • • • • 

Matthew How 
B.App.©Sc. (RMIT) 

015 045 588 
Pager: 98835400 
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