
 

 

 

ETHICS COMMITTEE BULLETIN 

 
SECTIONS 356 AND 357 OF THE CRIMINAL PROCEDURE 
ACT 2009 

Previously “Section 37CA of the Evidence Act 1958” 

Enquiries from counsel have arisen from difficulties with sections 356 and 357 of the 

Criminal Procedure Act 2009. 

Sections 356 and 357 provide special rules for the cross-examination of protected 

witnesses.  

Section 356 states “A protected witness must not be personally cross-examined by 

the accused person”. 

Section 357 provides  

1. If the accused person is not legally represented, the court must- 

(a) inform the accused person and the jury (if any) that the accused person is 
not permitted personally to cross-examine a protected witness; and 

(b) ask the accused person whether he or she has sought to obtain legal 
representation for the cross-examination of a protected witness; and 

(c) if satisfied that the accused person has not had a reasonable opportunity to 
obtain legal representation, grant an adjournment if so requested by the 
accused person. 

2. If the accused person does not obtain legal representation for the cross-

examination of a protected witness (after being given a reasonable opportunity to 

do so), the court must order Victoria Legal Aid to provide legal representation for 

the accused person for that purpose. 

3. Despite anything in the Legal Aid Act 1978  Victoria Legal Aid must provide legal 

representation in accordance with an order under subsection (2). 

4. A legal practitioner provided by Victoria Legal Aid must act in the best interests of 

the accused person if the accused person does not give any instructions to that 

legal practitioner. 

The Ethics Committee advises that should counsel be briefed under s 357(4) it would 

be improper to put any positive fact to the complainant if no instructions are given, or 

if the instructions are inadequate.  In such circumstances, Counsel must inform the 

accused, and the solicitor, that the lack of instructions will result in no positive new 

matters being put to the witness.  Counsel may inform the Judge that he or she lacks 

sufficient instructions to put any matter to the protected witness. 



 

 

This may be modified where there is record of interview unchallenged by the accused 

in which the accused gave an account of the matter.  In this instance counsel may use 

the contents of the record of interview as a basis to put matters to the protected 

witness, notwithstanding a present lack of instructions from the accused. 

If unsure, Counsel are encouraged to seek further guidance from the Ethics 

Committee in these matters. 
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