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CHANGES TO VICTORIA LEGAL AID FUNDING, FEBRUARY 2013 

1. Effective from 7 January 2013 changes to Victoria Legal Aid’s Criminal Law 
Guidelines now cap instructing solicitors’ fees in indictable crime trials to two-half 
days, with a small number of exceptions. 

2. Shortly after the introduction of this cap, the Supreme Court of Victoria stayed two 
criminal proceedings on the grounds that the accused might not obtain a fair trial 
as a consequence of the limited assistance of an instructing solicitor to counsel. 

3. The Ethics Committee has received a number of enquiries as to the effect of these 
decisions. In response the Ethics Committee reminds Counsel that: 

(a) The need for an application for a stay of a criminal proceeding is a legal issue 
and not an ethical issue, and is a matter for the forensic judgment of counsel 
and instructions from the client. 

(b) Rule 105(f) entitles Counsel to refuse to accept or retain a brief and to return a 
brief in circumstances where the barrister’s request that appropriate 
attendances by an instructing solicitor will be arranged for the purposes of: 

(i) ensuring that the barrister is provided with adequate instructions to 
permit the barrister to properly carry out the work periods required by 
the brief; 

(ii) ensuring that the client adequately understands the barrister’s advice; 

(iii) avoiding any delay in the conduct of any hearing; and 

(iv) protecting the client or the barrister from any disadvantage or 
inconvenience which may, as a real possibility, otherwise be caused, 

has been refused. 

(c) In considering his or her position in relation to Rule 105(f) Counsel should have 
regard to Rule 107 [return of briefs in serious criminal cases] and Rule 110. In 
particular Counsel should have regard to the requirement that a barrister who 
wishes to return a brief must do so in enough time to give another legal 
practitioner a proper opportunity to take over the case. 

4. Counsel should also have regard to any legislative requirement for leave of the 
court to withdraw. 

5. The application of these Rules will depend on the circumstances of each case. 
Members of the Ethics Committee are available to respond to specific queries 
from Counsel. 

Richard W McGarvie QC 
Chair 
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