
Hon Jill Hennessy MP

Attorney-General
Minister for Workplace Safety

Ms Wendy Harris QC
President
The Victorian Bar

By email: harriswa@vicbar.com.au

Dear Ms ris

Level 26, 121 Exhibition Street
Melbourne Victoria 3000

OX: 210098

Our ref: 20096418

Thank you for your letter of 22 September 2020 regarding the COVID-19 Omnibus

(Emergency Measures) and Other Acts Amendment Bill 2020.

I acknowledge the concerns you have raised about the proposed amendments to the Public

Health and Wellbeing Act 2008 in relation to both the powers to appoint Authorised Officers

and to issue detention notices. I appreciate a representative of the Victorian Bar taking the

time to meet with staff from my office and the Department of Justice and Community Safety

to further discuss these concerns. Further to that discussion, I trust that the following

information about the matters you have raised will be of assistance to you and your

members.

Authorised Officer amendments

Currently, only public servants employed under the Public Administration Act 2004 can be
appointed as Authorised Officers under the Public Health and Wellbeing Act. This does not

include public servants employed under other legislation, such as Victoria Police officers,

Protective Service Officers or WorkSafe Inspectors.

The Bill will provide flexibility to appoint other classes of persons as Authorised Officers,
where the class is prescribed in regulations and the Secretary DHHS considers the individual
is suitably qualified and trained for appointment. This will enable police and others, who are
already actively supporting the response to COVID-19, to be given additional powers to
support effective monitoring, compliance and other public health response activities. For

example, this could enable WorkSafe Inspectors to enforce Chief Health Officer directions
during workplace inspections, as an additional tool to quickly and effectively respond to

COVID-19 risks in the workplace.

The additional flexibility provided for by the Bill would also enable persons not employed in

the public service who have specialised expertise, experience or other attributes to be
appointed as Authorjsed Officers to support particular public health response activities. For
example, this could enable suitable persons to be appointed to assist with contact tracing
with Aboriginal or culturally and linguistically diverse communities, to ensure this activity is
completed in a culturally safe and appropriate way. It could also allow response efforts to be
bolstered in regional areas, where there may be a limited number of public servants able to
be called upon to perform the certain specialised public health response activities.
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Under the Public Health and Wellbeing Act, any authorisation granted by the Secretary will
specify any restrictions or limitations to the public health risk powers or emergency powers

that may be exercised by those Authorised Officers. It is not intended that all persons or
classes of person appointed as Authorised Officers will have the full suite of powers.

Detention power

As you may be aware, there is already a power under the Public Health and Wellbeing Act
for Authorised Officers to issue detention notices in certain circumstances. That power has

been used to support mandatory quarantine arrangements, for example, for travellers
returning from overseas.

The amendments in the Bill will allow detention notices to be used in limited circumstances to

pre-emptively address the public health risk posed by a defined category of 'high risk'
individuals. This will allow action to be taken to prevent public health risks in limited

appropriate circumstances, rather than the status quo where Authorised Officers can only
respond after a quarantine or other direction has been breached, when the risk to public

health may already have materialised.

I agree that this is a very significant power and should only be used in very limited and
appropriate circumstances. The power to issue detention notices in the Bill is more targeted

than the existing general power, and will provide limits and better guidance around when this

power can and should be used to address public health risks in the context of the COVID-19

pandemic. Importantly, the power can only be used in relation to 'high risk' persons, being
those who have been notified that they have been diagnosed with COVID-19 or notified they
are a close contact. These individuals pose a significant public health risk and are already
required to quarantine or self-isolate under the Chief Health Officer's Diagnosed Persons and

Close Contacts Directions, available on the DHHS website. To issue a detention notice, the
Authorised Officer must reasonably believe the person is likely to refuse or fail to comply with
a quarantine or self-isolation direction. For example, this could be where the person has
directly told the Authorised Officer that they do not intend to comply, or where the person has
previously breached isolation or other Chief Health Officer directions.

Persons issued with a detention notice may be detained in a range of suitable locations, such
as the person's residence, a hospital (for example, where the person is unwell and requires
medical care) or emergency accommodation (for example, where the person cannot be
supported to safely isolate or quarantine in their home). The suitability of the accommodation
and consideration of supports the person may require could take account of any particular
vulnerabilities the person may have — including, for example, mental impairment or other
health conditions.

In these confined circumstances and in relation to this limited class of high risk individuals, I
believe it is necessary and appropriate that the detention power be available to proactively
address the public health risks posed to the Victorian community. I also note that, as is
already the case, the power to issue a detention notice will only be exercised by a limited
number of Authorised Officers who have the skills and training necessary to properly assess
the public health risk posed by a high risk individual, take account of their individual
vulnerabilities and circumstances, and determine whether detention is a necessary and
appropriate response.



As is already the case, a number of important limits and safeguards will apply to the use of

the detention power, including requirements for Authorised Officers to notify the Chief Health

Officer in writing of a person's detention as soon as reasonably practical, and to review the

person's detention at least every 24 hours to consider whether the detention remains

reasonably necessary. The amendments in the Bill are also temporary and specific to the

COVID-19 pandemic, and will therefore sunset on 26 April 2021.

Thank you for your continued engagement on COVID-19 related matters, I appreciate your

letter and value your feedback on these matters.

Yours in ely

o Hennessy MP
Attor -General
Mini r for Workplace Safety
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