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VCAT’S	  JURISDICTION	  AND	  DBDRV	  
-‐	  s.56	  DBC	  Act	  

(1) A	  party	  to	  a	  domes,c	  building	  work	  dispute	  
must	  not	  make	  an	  applica,on	  to	  VCAT	  in	  
rela,on	  to	  the	  dispute	  unless	  the	  chief	  dispute	  
resolu,on	  officer	  has	  issued	  a	  cer,ficate	  of	  
concilia,on	  to	  the	  party	  cer,fying	  that	  the	  
dispute	  -‐	  

	   	   	  (a)	  	  	  was	  not	  suitable	  for	  concilia,on;	  or	  
	   	   	  (b)	  	  was	  not	  resolved	  by	  concilia,on.	  

(2)	  This	  sec,on	  does	  not	  apply	  to	  proceedings	  for	  
an	  order	  in	  the	  nature	  of	  an	  injunc,on.	  
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VCAT’S	  JURISDICTION	  	  -‐	  s.57	  DBC	  Act	  

(1) 	  This	  sec,on	  applies	  if	  a	  person	  starts	  any	  ac,on	  arising	  wholly	  or	  
predominantly	  from	  a	  domesKc	  building	  dispute	  in	  the	  Supreme	  
Court,	  the	  County	  Court	  or	  the	  Magistrates'	  Court.	  

(2) 	  The	  Court	  must	  stay	  any	  such	  ac,on	  on	  the	  applica,on	  of	  a	  party	  
to	  the	  ac,on	  if—	  

	  (a) 	  the	  ac,on	  could	  be	  heard	  by	  VCAT	  under	  this	  Subdivision;	  and	  

	  (b)	  the	  Court	  has	  not	  heard	  any	  oral	  evidence	  concerning	  the	  
	  dispute	  itself.	  

…	  

(4) 	  If	  an	  ac,on	  is	  stayed	  under	  this	  sec,on,	  any	  party	  to	  the	  ac,on	  
may	  apply	  to	  VCAT	  for	  an	  order	  with	  respect	  to	  the	  dispute	  on	  
which	  the	  ac,on	  was	  based.	  

(5) 	  If	  a	  person	  applies	  to	  VCAT	  under	  subsec,on	  (4)	  VCAT	  must	  no,fy	  
the	  Court	  and	  on	  such	  no,fica,on	  the	  Court	  must	  dismiss	  the	  
ac,on.	  	  



WHAT	  IS	  A	  DOMESTIC	  BUILDING	  DISPUTE	  -‐	  s.57	  	  
(1) 	  A	  domes,c	  building	  dispute	  is	  a	  dispute	  or	  claim	  arising	  -‐	  

	  (a) 	  between	  a	  building	  owner	  and	  -‐	  
	   	   	  (i) 	  a	  builder;	  or	  
	   	   	  (ii) 	  a	  building	  prac,,oner	  (as	  defined	  in	  the	  Building	  Act	  1993	  );	  or	  
	   	   	  (iii) 	  a	  sub-‐contractor;	  or	  
	   	   	  (iv) 	  an	  architect	  -‐	  
	  in	  rela,on	  to	  a	  domes,c	  building	  contract	  or	  the	  carrying	  out	  of	  domes,c	  building	  work;	  or	  

	  (b) 	  between	  a	  builder	  and	  -‐	  
	   	   	  (i) 	  another	  builder;	  or	  
	   	   	  (ii) 	  a	  building	  prac,,oner	  (as	  defined	  in	  the	  	  Building	  Act	  1993	  );	  or	  
	   	   	  (iii) 	  a	  sub-‐contractor;	  or	  
	   	   	  (iv) 	  an	  insurer	  -‐	  
	  in	  rela,on	  to	  a	  domes,c	  building	  contract	  or	  the	  carrying	  out	  of	  domes,c	  building	  work;	  or	  

	  (c) 	  between	  a	  building	  owner	  or	  a	  builder	  and	  -‐	  
	   	   	  (i) 	  an	  architect;	  or	  
	   	   	  (ii) 	  a	  building	  prac,,oner	  registered	  …	  as	  an	  engineer	  or	  draZsperson	  -‐	  
	  in	  rela,on	  to	  any	  design	  work	  carried	  out	  by	  the	  architect	  or	  building	  prac,,oner	  in	  respect	  
of	  domes,c	  building	  work;	  or	  

	  (d) 	  between	  a	  lot	  owner	  or	  an	  owners	  corpora,on	  and	  an	  ini,al	  owner	  …	  of	  land	  in	  a	  plan	  
	   	  of	  subdivision…	  



S.57	  -‐	  EXAMPLE	  1	  
Presser	  v	  Ocean	  View	  ProperKes	  Pty	  Ltd	  [2006]	  VSC	  143	  

•  Sale	  by	  developer	  of	  penthouse	  apartment	  in	  residen,al	  complex	  	  	  

•  Defec,ve	  parquetry	  flooring	  

•  Subsequent	  Se^lement	  Agreement	  between	  purchasers	  and	  developer	  for	  
developer	  to	  rec,fy	  outstanding	  defects	  	  	  

•  Proceeding	  by	  purchasers	  against	  developer	  for	  breach	  of	  Se^lement	  
Agreement	  

•  Addi,on	  of	  par,es,	  including	  builder,	  sub-‐contractor	  and	  architect	  

•  Order:	  Proceeding	  stayed	  
–  the	  Se^lement	  Agreement	  was	  a	  "domes,c	  building	  dispute”	  per	  s.54	  as	  one	  

party	  was	  to	  carry	  out	  domes,c	  building	  	  work	  

–  And	  if	  it	  was	  not,	  then	  because	  all	  of	  the	  other	  claims	  made	  in	  the	  proceeding	  
were	  domes,c	  building	  disputes,	  looked	  at	  as	  a	  whole	  the	  proceeding	  was	  
now	  an	  "ac,on	  arising	  ...	  predominantly	  from	  a	  domes,c	  building	  dispute”	  per	  
s.57(1)	  



S.57	  -‐	  EXAMPLE	  2	  
Ne]leton	  v	  Vero	  Insurance	  Ltd	  &	  Anor	  [2008]	  VSC	  554	  

•  Vero	  Insurance	  issued	  a	  policy	  of	  domes,c	  builder’s	  warranty	  insurance	  for	  
domes,c	  building	  works	  carried	  out	  by	  a	  builder.	  	  

•  The	  plain,ff	  subsequently	  purchased	  the	  property.	  	  

•  She	  made	  a	  claim	  under	  the	  policy	  alleging	  defec,ve	  building	  works	  

•  Claim	  was	  not	  resolved	  and	  she	  commenced	  a	  proceeding	  in	  the	  County	  
Court	  against	  Vero	  seeking	  damages	  or	  indemnity	  under	  the	  policy.	  

•  Vero	  applied	  to	  the	  County	  Court	  for	  a	  stay	  under	  s.57.	  	  

•  The	  County	  Court	  allowed	  the	  applica,on	  and	  the	  plain,ff	  appealed	  to	  the	  
Supreme	  Court.	  	  

•  Order:	  Proceeding	  stayed	  -‐	  a	  dispute	  between	  an	  owner	  and	  an	  insurer	  is	  
not	  	  
–  a	  “domes,c	  building	  dispute”	  under	  s.54,	  nor	  

–  does	  it	  “aris[e]	  wholly	  or	  predominantly	  from	  a	  domes,c	  building	  dispute”	  
under	  s.57(1)	  



COMMON	  BUILDING	  DISPUTES	  

Defec,ve	  work	   Delay	  and	  LDs	   Changes	  in	  
price	  

Non-‐payment	   Suspension	  /	  
Termina,on	  



COMMON	  CAUSES	  OF	  ACTION	  

•  Breach	  of	  s.8	  warran,es	  
•  Breach	  of	  contract	  
•  Negligence	  	  
•  Australian	  Consumer	  Law	  

•  Other	  torts	  



S.8	  	  	  THE	  BUILDER	  WARRANTS	  THAT:	  

a)  the	  work	  will	  be	  carried	  out	  in	  a	  proper	  and	  workmanlike	  manner	  
and	  in	  accordance	  with	  the	  plans	  and	  specifica,ons;	  	  

b)  all	  materials	  …	  will	  be	  good	  and	  suitable	  for	  purpose	  …;	  	  

c)  the	  work	  will	  be	  carried	  out	  in	  accordance	  with	  all	  laws	  and	  legal	  
requirements	  including,	  the	  Building	  Act	  and	  Regula,ons;	  	  

d)  the	  work	  will	  be	  carried	  out	  with	  reasonable	  care	  and	  skill	  and	  will	  
be	  completed	  by	  the	  date	  specified	  by	  the	  contract;	  	  

e)  …	  the	  home	  will	  be	  suitable	  for	  occupa,on	  at	  the	  ,me	  the	  work	  is	  
completed;	  	  

f)  if	  …	  the	  owner	  relies	  on	  the	  builder's	  skill	  and	  judgement,	  the	  work	  
…	  will	  be	  reasonably	  fit	  for	  that	  purpose…	  



EXAMPLE	  1:	  
Ke]yle	  v	  E.	  Cheong	  Garden	  Pty	  Ltd	  &	  Ors	  [2012]	  VCAT	  1097	  

Owners	  =	  Mr	  &	  Mrs	  Ke^yle	  	  
Developer	  =	  E	  Cheong	  Gardens	  Pty	  Ltd	  	  
Contracted	  Builder	  =	  Ma	  Construc,ons	  
Director	  of	  Developer	  =	  Ms	  Xiao	  
Actual	  builder	  =	  Mr	  Ming	  



Findings:	  

1.	   	  The	  developer	  was	  liable	  for	  breaching	  the	  term	  of	  the	  Contract	  of	  Sale	  that	  it	  would	  engage	  
a	  registered	  builder	  to	  construct	  the	  unit.	  It	  was	  liable	  for	  the	  full	  amount	  of	  the	  owners’	  
damages	  of	  $181,499.	  

2.	   	  Ma	  Construc,ons	  was	  liable	  for	  any	  breach	  of	  the	  s.8	  warran,es,	  but	  only	  insofar	  as	  the	  
defect	  relates	  to	  the	  limited	  scope	  of	  work	  that	  it	  undertook.	  It	  was	  found	  in	  fact	  that	  he	  had	  
no	  liability.	  

3.	   	  Mr	  Ming	  owed	  a	  duty	  of	  care	  to	  the	  Owners,	  since	  he	  took	  it	  upon	  himself	  to	  carry	  out	  the	  
building	  works	  without	  using	  a	  registered	  builder	  and	  the	  Owners	  were	  vulnerable.	  	  

	  The	  standard	  of	  care	  required	  of	  him	  was	  to	  use	  reasonable	  care	  to	  avoid	  economic	  loss	  to	  the	  
Owner	  from	  a	  failure	  on	  his	  part	  to	  construct	  the	  Unit	  properly	  and	  according	  to	  the	  plans.	  
“Properly”	  in	  this	  context	  means	  in	  a	  proper	  and	  workmanlike	  manner	  and	  using	  good	  and	  
sufficient	  materials.	  	  

	  He	  breached	  that	  duty.	  His	  share	  of	  the	  damages	  was	  $159,901.	  

4.	   	  Ms	  Xiao	  was	  found	  liable	  for	  negligence	  (like	  Ming)	  and	  also	  for	  misrepresenta,on,	  
misleading	  and	  decep,ve	  conduct	  under	  the	  Fair	  Trading	  Act	  (the	  precursor	  to	  the	  ACL),	  as	  
she	  had	  provided	  false	  informa,on	  to	  the	  estate	  agent	  to	  be	  passed	  on	  to	  intending	  
purchasers	  about	  the	  quality	  of	  the	  unit.	  	  Her	  share	  of	  the	  damages	  was	  $159,901.	  	  



EXAMPLE	  2	  
Carlier	  v	  Evans	  Plumbing	  Pty	  Ltd	  &	  Ors	  	  

[2012]	  VCAT	  1839	  
•  Owner	  contracted	  with	  Builder	  to	  renovate	  	  
two	  bathrooms	  

•  Builder	  purchased	  floor	  and	  wall	  ,les	  chosen	  	  
by	  Owner	  from	  Retailer	  

•  Builder’s	  ,ling	  subcontractor	  laid	  them	  	  
•  Common	  ground	  that	  the	  wall	  ,les	  were	  not	  	  
pre-‐sealed	  and	  that	  the	  grou,ng	  process	  stained	  	  
the	  ,les.	  	  

Findings:	  
1.	   	  A	  breach	  by	  Builder	  of	  the	  s.8	  warranty	  to	  supply	  materials	  which	  would	  be	  

suitable	  for	  their	  intended	  use	  (i.e.	  sealed	  ,les),	  even	  though	  he	  did	  not	  know	  that	  
the	  ,les	  were	  unsealed.	  

2.	   	  Retailer’s	  conduct	  was	  misleading	  because	  when	  displaying	  the	  ,les	  for	  sale	  it	  
failed	  to	  disclose	  that	  it	  would	  require	  special	  treatment	  before	  it	  was	  laid,	  in	  
breach	  of	  s.18	  ACL:	  
	  A	  person	  must	  not,	  in	  trade	  or	  commerce,	  engage	  in	  conduct	  that	  is	  misleading	  or	  
decepEve	  or	  is	  likely	  to	  mislead	  or	  deceive	  



LIMITATION	  PERIODS	  –	  S.134	  BUILDING	  ACT	  

•  Despite	  any	  thing	  to	  the	  contrary	  in	  the	  LimitaEon	  of	  
AcEons	  Act	  1958	  or	  in	  any	  other	  Act	  or	  law,	  a	  building	  
acEon	  cannot	  be	  brought	  more	  than	  10	  years	  aMer	  the	  
date	  of	  issue	  of	  the	  occupancy	  permit	  in	  respect	  of	  the	  
building	  work	  (whether	  or	  not	  the	  occupancy	  permit	  is	  
subsequently	  cancelled	  or	  varied)	  or,	  if	  an	  occupancy	  
permit	  is	  not	  issued,	  the	  date	  of	  issue	  under	  Part	  4	  of	  
the	  cerEficate	  of	  final	  inspecEon	  of	  the	  building	  work.	  

•  Brirek	  Industries	  Pty	  Ltd	  v	  McKenzie	  Group	  Consul,ng	  
(Vic)	  Pty	  Ltd	  [2014]	  VSCA	  165	  



PUBLIC	  AND	  PROFESSIONAL	  INVESTIGATIONS	  
•  Victorian	  Building	  Authority	  	  	  	  	  (formerly	  Building	  PracKKoners	  Board)	  

–  Inves,gates	  complaints	  about	  registered	  building	  prac,,oners	  made	  directly	  to	  it	  	  
–  Assesses	  	  
•  Building	  work	  that	  does	  not	  comply	  with	  the	  Building	  Act	  1993,	  Building	  RegulaEons	  2006,	  and	  

Building	  Codes	  and	  Australian	  Standards	  

•  Concerns	  about	  poten,al	  breaches	  and	  offences	  of	  building	  legisla,on	  by	  building	  prac,,oners	  
•  Concerns	  by	  an	  adjoining	  owner	  in	  rela,on	  to	  the	  protec,on	  of	  their	  property	  where	  building	  work	  

has	  commenced	  or	  is	  due	  to	  commence	  

•  Concerns	  by	  an	  adjoining	  owner	  in	  rela,on	  to	  building	  work	  which	  might	  affect	  their	  privacy	  or	  
access	  to	  daylight	  due	  to	  height,	  building	  setback	  or	  overlooking.	  

•  Incidents	  of	  an	  unregistered	  person	  carrying	  out	  building	  work	  or	  holding	  out	  to	  be	  registered	  when	  
they	  are	  not	  

–  For	  example:	  	  
•  where	  a	  builder	  has	  carried	  out	  domes,c	  building	  work	  without	  required	  insurance	  or	  building	  

permits,	  

•  where	  a	  builder	  has	  permi^ed	  an	  unregistered	  builder	  to	  use	  his	  registra,on,	  	  
•  where	  a	  builder	  has	  breached	  the	  building	  contract	  (eg,	  requested	  excessive	  deposit	  or	  premature	  

progress	  payments),	  

•  where	  a	  building	  surveyor	  has	  improperly	  issued	  a	  permit	  
•  or	  has	  failed	  to	  issue	  a	  Building	  No,ce	  or	  Order	  



PUBLIC	  AND	  PROFESSIONAL	  INVESTIGATIONS	  
•  Show	  Cause	  process	  

–  Complaint	  made	  	  
–  Inves,ga,on	  takes	  place	  by	  VBA	  
–  Show	  Cause	  No,ce	  issued	  	  
–  Prac,,oner	  has	  the	  chance	  to	  make	  submissions	  
–  Decision	  then	  handed	  down	  
–  Right	  to	  apply	  for	  internal	  review	  
–  Appeal	  right	  to	  VCAT	  

•  PenalKes:	  
–  reprimand	  the	  prac,,oner	  
–  order	  the	  prac,,oner	  to	  pay	  costs	  
–  require	  the	  prac,,oner	  to	  give	  an	  undertaking	  
–  order	  the	  prac,,oner	  to	  undertake	  further	  study	  
–  impose	  a	  fine	  
–  suspend	  registra,on	  for	  up	  to	  three	  years	  
–  cancel	  registra,on	  



PUBLIC	  AND	  PROFESSIONAL	  INVESTIGATIONS	  

•  Architects	  Board	  
–  Similar	  to	  VBA	  
–  Inves,gates	  breaches	  of	  Architects	  Act	  and	  RegulaEons	  	  

•  ProsecuKons	  by	  VBA	  –	  summary	  offences	  
For	  example,	  breaches	  of	  :	  
–  s.16	  Building	  Act	  –	  carrying	  out	  work	  without	  a	  permit	  
–  s.11	  DBC	  Act	  –	  demanding	  or	  receiving	  deposit	  of	  
more	  than	  5%	  of	  contract	  price	  

–  s.29	  DBC	  Act	  –	  entering	  into	  a	  contract	  when	  not	  
registered	  



WARRANTY	  INSURANCE	  



MINISTERIAL	  ORDER	  



MAKING	  A	  CLAIM	  



EXAMPLES	  OF	  INSURANCE	  CASES	  
•  OC	  Plan	  No…	  -‐v-‐	  VMIA	  

–  Claim	  by	  10	  owners	  and	  OC	  

–  Units	  had	  been	  built	  by	  2	  different	  builders	  

–  10	  insurance	  policies	  issued	  by	  QBE	  for	  1st	  builder’s	  works,	  then	  10	  by	  VMIA	  for	  2nd	  
builder	  

–  VMIA	  accepted	  claims	  for	  works	  carried	  out	  under	  its	  policies	  

–  Owners	  disputed	  decision,	  saying	  2nd	  builder	  had	  carried	  out	  more	  work	  than	  VMIA	  
allowed	  

–  Ma^er	  at	  VCAT	  went	  to	  compulsory	  conference	  and	  se^led	  

•  Home	  owner	  in	  country	  Vic	  -‐v-‐	  VMIA	  
–  Claim	  by	  owner	  for	  defec,ve	  works	  	  

–  Owner	  provided	  a	  quote	  from	  local	  builder	  to	  repair	  at	  $25,000	  

–  VMIA	  accepted	  claim	  and	  approved	  $25,000	  

–  Owners	  appealed	  the	  decision,	  and	  provided	  a	  new	  quote	  for	  $70,000	  and	  said	  their	  
original	  quote	  was	  not	  complete	  	  

–  Ma^er	  at	  VCAT	  went	  to	  compulsory	  conference	  and	  se^led	  with	  VMIA	  approving	  more	  
money	  



EXAMPLES	  OF	  INSURANCE	  CASES	  
•  OC	  Plan	  No…	  -‐v-‐	  QBE	  

–  Claim	  by	  18	  owners	  and	  OC	  

–  Large	  block	  of	  flats	  	  

–  Some	  defects	  discovered	  within	  6	  years	  of	  comple,on	  and	  claim	  approved	  

–  During	  rec,fica,on,	  further	  defects	  discovered	  and	  claim	  made	  

–  Rejected	  as	  outside	  period	  of	  insurance	  

–  Ma^er	  before	  VCAT	  for	  determina,on	  

•  Home	  owner	  in	  suburban	  Vic	  -‐v-‐	  VMIA	  
–  Claim	  by	  owner	  for	  incomplete	  and	  defec,ve	  works	  	  

–  Building	  contract	  was	  with	  building	  company	  A	  

–  Some	  work	  was	  carried	  out	  by	  A	  and	  Owner	  paid	  A	  

–  However	  applica,on	  for	  insurance	  was	  made	  to	  VMIA	  by	  building	  company	  B	  

–  Building	  insurance	  was	  provided	  by	  	  VMIA	  for	  work	  done	  by	  B	  

–  VMIA	  therefore	  rejected	  the	  claim	  as	  its	  policy	  did	  not	  respond.	  

–  Went	  to	  VCAT	  but	  Owner	  withdrew	  



PARTING	  ADVICE	  
In	  the	  words	  of	  one	  of	  Victoria’s	  pre-‐eminent	  building	  lawyers,	  the	  Hon	  David	  Byrne	  QC:	  
I	  leave	  you	  now	  with	  some	  more	  words,	  which	  might	  have	  come	  from	  the	  past,	  which	  I	  have	  
adapted	  for	  this	  occasion.	  I	  offer	  you	  a	  new	  Decalogue	  –	  Ten	  Commandments	  for	  Building	  Dispute	  
PracEEoners	  

1. 	  Honour	  thy	  client	  and	  its	  managing	  director,	  that	  thy	  professional	  days	  may	  be	  long	  upon	  the	  
land.	  

2. 	  Thou	  shall	  not	  adulterate	  a	  good	  claim	  with	  dodgy	  causes	  of	  acEon,	  spurious	  variaEons	  or	  
exaggerated	  defects	  lists.	  

3. 	  Remember	  thou,	  that	  there	  is	  a	  Eme	  for	  every	  construcEon	  acEvity	  under	  the	  heaven;	  Eme	  is	  
therefore	  precious	  …	  and	  oMen	  extendable.	  	  

4. 	  Respect	  always	  the	  condiEon	  of	  the	  field	  upon	  which	  the	  builder	  has	  laboured;	  latency	  lies	  in	  
the	  eye	  of	  the	  beholder.	  

5. 	  Value	  co-‐operaEon	  over	  conflict.	  Remember	  who	  it	  is	  that	  dies	  by	  the	  sword.	  

6. 	  Withhold	  not	  discoverable	  documents;	  nor	  snowstorms	  create.	  

7. 	  Strive	  for	  win-‐win	  situaEons,	  and	  for	  alternaEves	  which	  best	  achieve	  these	  ends.	  Remember	  
that	  there	  are	  other	  values	  besides	  legal	  ones.	  

8. 	  When	  you	  rise	  from	  the	  negoEaEng	  table,	  always	  leave	  some	  crumbs	  behind.	  	  

9. 	  Treat	  change	  as	  an	  ally	  to	  be	  carefully	  watched;	  not	  as	  something	  to	  be	  feared.	  

10. 	  Love	  always	  the	  judge,	  whose	  immanence	  serves	  to	  concentrate	  the	  mind.	  	  

Lecture	  given	  by	  the	  Hon	  David	  Byrne	  QC	  to	  the	  BDPS	  Annual	  Dinner	  20	  July	  2011,	  published	  in	  Part	  42	  (2011)	  BDPS	  News	  	  


