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EDITORIAL

EDITORIAL
Myra Nikolich

The ACLN is very pleased to

have permission from Sir George
Leggatt to publish his paper

on negotiation in good faith.

The paper covers challenges

in adapting to ever changing
circumstances in English contract
law and the need for flexibility to
keep commercial law up to date in
times of rapid change. Sir George
discusses the changing patterns
of commercial litigation and its
development since the days when
courts were mainly concerned with
the sale and shipment of goods. In
tracing these developments, the
author identifies a growing trend
in joint or collaborative ventures
and the need for flexibility; noting
the increased prevalence of
clauses in contracts containing
words such as ‘best endeavours’
or ‘reasonable endeavours’ or of
obligations of the parties to act ‘in
good faith’.

In a very interesting article,

Victor Lau provides an insight
into the Foreign Influence
Transparency Scheme Act 2018
(Cth). Essentially, the Act requires
businesses and individuals to
register details of their activities
where those activities are
undertaken on behalf of a foreign
principal seeking to exercise
influence over Australian political
and governmental decision—
making and processes. The author
includes examples of registrable
activities, exemptions to the
registration requirements and
offences for non—-compliance.

Rectification is making a written
instrument conform to the true
agreement of the parties, in
circumstances where, as a result
of the parties’ common mistake,
the written instrument fails to
accurately express that true
agreement. For anyone with an
interest in equitable remedies,
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Nicholas Gallina’s paper on
rectification of construction
contracts is a must read. The
author focuses on rectification for
common mistake and discusses

a number of cases in which

the courts have considered
rectification claims. These

cases indicate that success in
rectification proceedings requires
a close analysis of the evidence
of contract negotiation and
execution, and what that evidence
reveals about the intention of the
parties. It is clear that early and
fulsome consideration of these
issues by a party considering filing
proceedings is critical to its legal
strategy.

In the last issue of the ACLN, we
dedicated a significant amount of
space for discussions on building
regulation, noting the importance
of the topic. In this issue we
continue that discussion with
another three articles.

Christopher Kerin and Gemma
Lumley’s article deals with the
first major decision in Australia
regarding the liability of building
industry entities involved in

the design and construction

of a building with combustible
cladding. The significance of the
decision in Owners Corporation
No 1 of PS613436T v LU Simon
Builders Pty Ltd [2019] VCAT 286
is that it will impact a wide range
of industry participants and their
liability and professional indemnity
insurer interests.

In view of that decision, Jane
Hider, Ben Davidson, Wayne
Jocic and Emily Steiner consider
the lessons learned from the fire.
They provide a timely discussion
on how construction professionals
can protect themselves when
faced with similar claims, and what
lessons developers, owners and
builders can take from that case.



Andrew Chew and Christine
Covington’s article focuses on:
Where to from these disasters?
Following on from the cladding
and structural-related issues
across Australia, there have

been number of inquiries
commissioned by various state
and territory governments.
Although these have been

limited to the residential building
sectors, the authors suggest that
governments should focus on the
overall engineering safety and
integrity of infrastructure, including
commercial buildings. With the
increased number of integrated
station developments and mixed-
use developments involving

both commercial and residential
buildings, resolving the concerns
around certification will require
competence, good governance
and assurance—and regular
reviews to ensure standards

are maintained. As the authors
correctly suggest, this necessitates
a combined public and private
sector response.

In a very interesting article,
Robert Fenwick Elliott discusses
misrepresentation by programme.
The author discusses a number
of cases on this subject. What
emerges from these cases is
that when a subcontractor is
induced into a subcontract by

a programme which paints a
misleadingly rosy picture of the
state of the project, and then
suffers a substantial project loss,
then a misrepresentation claim
represents an attractive way of
recovering that loss.

In another excellent article by
Owen Hayford, we learn how
productivity can be improved
through collaborative contracting.
The author discusses features

of conventional contracting that
impede greater productivity,

and explains how changes

to contracting approaches
can improve productivity,
especially when combined
with complementary project
management techniques
and technology that requires
collaboration.

by having demonstrated that its
contractor management safety
system managed the risks, so

far as reasonably practicable,

for experienced roof plumbing
contractors undertaking work on
the roof area of a factory building.

Mathew Stulic and Andrew
McGlashan discuss two cases
where two intermediate appellate
courts in different states reached

a different position on materially
identical provisions. In Seymour
Whyte Constructions Pty Ltd v
Ostwald Bros Pty Ltd (in lig) [2019]
NSWCA 11, the court considered
that not only was the Victorian
Court of Appeal’s decision in
Facade Treatment Engineering Pty
Ltd (in lig) v Brookfield Multiplex
Constructions Pty Ltd [2016] VSCA
247 ‘wrong’ but that it was ‘plainly
wrong’ and declined to follow it on
a key issue of security of payment
legislation. It is a very interesting
discussion on the two approaches.

In a short note, Mark Darwin

and Brendan Donohue discuss
the decision in Globe Church
Incorporated v Allianz Australia
Insurance Ltd [2019] NSWCA 27,
in which the New South Wales
Court of Appeal held that a policy
holder’s cause of action against
an insurer arises when the insured
event occurs, not when indemnity
is declined and, as a result, a
policy holder’s court proceedings
which were commenced more
than six years after the date of
the relevant damage were statute
barred, leaving the policy holder
with no rights to pursue the
declined claim.

In another short note, Greg
McCann and Kerry O'Brien
discuss the decision in SafeWork
NSW v The Austral Brick Co Pty
Limited [2018] NSWDC 387. In
that case, Austral Brick was found
not guilty of an alleged breach of
the work health and safety laws
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CONTRACTS

RECTIFICATION OF
CONSTRUCTION
CONTRACTS

Nicholas Gallina, Barrister

Owen Dixon Chambers West,
Melbourne

INTRODUCTION

This paper is an introduction to
the rectification of construction
contracts by rectification for
common mistake.!

Rectification of a written instrument
is an equitable remedy. Its
purpose is to make a written
instrument conform to the true
agreement of the parties, in
circumstances where, as a result
of the parties’ common mistake,
the written instrument fails to
accurately express that true
agreement.?

KEY ELEMENTS OF A
RECTIFICATION CLAIM

In the High Court decision of Simic
v New South Wales Land and
Housing Corporation [2016] HCA
47 (Simic), Gageler J, Nettle J and
Gordon J stated a party seeking

to rectify a written contract must
establish that:?

(a) the contracting parties had

a common intention (whether or
not this intention amounted to

an enforceable agreement) in
respect of a particular matter in the
instrument to be rectified,;

(b) the common intention existed
at the time of the execution of the
contract; and

(c) as a result of the parties’
common mistake, the written
contract did not express that
common intention.

There is no requirement for
communication of the common
intention by express statement.*
However, the alleged common
intention must be the actual
intention of both parties, viewed
objectively from their words or
actions.®

Unless those matters are
established, the ‘hypothesis arising
from execution of the written
instrument, namely, that it is the
true agreement of the parties’
cannot be displaced.®
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RECTIFICATION VERSUS
IMPLICATION OF TERMS
The similarity between rectification
and the implication of terms is that
in each case there is a problem
with a contract caused by a
deficiency in the written contract—
typically a term which should have
been included was omitted.”

The difference between
rectification and implication

of terms is that, in the case of
rectification, a term which should
have been included in the written
contract was actually agreed
upon by the contracting parties;
whereas, in the case of implication,
the term to be implied is a term
which it is to be presumed that the
contracting parties would have
agreed upon had they turned their
minds to it.

Hence, rectification ensures a
contract gives effect to the parties’
actual intentions whereas the
implication of terms gives effect to
the parties’ presumed intentions.®

ESTABLISHING COMMON
INTENTION—A HEAVY
BURDEN

A litigant seeking to rectify a
contract for common mistake faces
a difficult evidentiary task. This is
because of the way courts have
described the proof required to
establish a common intention.

In Simic, Kiefel J of the High Court
stated that ‘the common intention
of the parties up to the time the
relevant instrument was made’ has
to be ‘proved to a high standard’. "

In Thiess Pty Ltd v FLSMIDTH
Minerals Pty Ltd [2010] QSC 006
(Thiess v FFE), the Queensland
Supreme Court indicated that an
alleged common intention must be
proved by ‘clear and convincing
proof’."!

In Seymour Whyte Constructions
Pty Ltd v Ostwald Bros Pty Ltd

(in liquidation) [2019] NSWCA 11
(Seymour v Ostwald),'? Sackville



AJA referred with approval to the
following passage in Fowler v
Fowler (1859) 4 De G & J 250 at
265:

It is clear that a person who seeks
to rectify a deed upon the ground
of mistake must be required to
establish, in the clearest and
most satisfactory manner, that

the alleged intention to which he
desires it to be made conformable
continued concurrently in the
minds of all parties down to the
time of its execution, and also
must be able to shew exactly and
precisely the form to which the
deed ought to be brought.”

Clear words in a contract will
generally make it harder to
establish rectification claim.

In Ryledar Pty Ltd v Euphoric Pty
Ltd (2007) 69 NSWLR 603, the
New South Wales Court of Appeal
stated at [162] that:

... the fact that those words
convey a clear, unambiguous and
unmistakeable meaning or legal
effect renders it less likely that
the parties were mistaken as to
that meaning or effect. It further
renders it less likely that they had
a common intention which was
fundamentally inconsistent with
the words they had deliberately
employed.

Rationales for a high degree of
proof include that; '

(a) those who record their
agreements in writing, especially
when they are assisted by lawyers,
must generally be presumed to
intend their written bargain to
prevail over what they have not
written; and

(b) it is easy for a contracting
party, on becoming unsatisfied
with a term of some written
contract, to seek to brand it as
inaccurate.

The type of intention that is
relevant to rectification for common
mistake is the subjective intention

of the parties, sometime called
their ‘actual intention’.'® This
accords with what Mason J said
in Codelfa at 370, which is that
rectification for common mistake
ensures a contract gives effect
to the parties’ actual intentions,
whereas, in contrast, the
implication of terms gives effect to
the parties’ presumed intentions.
Hence, evidence of the parties’
subjective state of mind may be
important.

In rectification proceedings
extrinsic evidence of the parties’
intentions may be admitted (in
contrast to the usual rule that
such evidence is inadmissible

on questions of contractual
interpretation). For such evidence
to be admitted, it is not necessary
to show that the terms of a written
contract are ambiguous. '

BROAD SUMMARY OF
THE CASES EXAMINED

The discussion below examines
four cases in which courts have
considered rectification claims.

In broad summary, the cases
indicate that:

(a) errors in instruments may not
alone be sufficient to establish

a rectification claim and will

be considered in light of the
communications between the
parties;

(b) courts are likely to give little
weight to evidence of a party’s
alleged intention which is at
odds with the party’s commercial
interests;

(c) where corporations are
contracting, it may be necessary
to determine whether the relevant
decision maker is a director or

an employee—this may require
obtaining evidence from all those
involved in contractual negotiations
and contract execution, including
evidence of internal management
processes leading to contract
execution;

(d) courts may be reluctant to
order rectification where a party
fails to obtain evidence from

all those involved in contact
negotiations and contract
execution;

(e) evidence of pre—contractual
negotiations may be of limited
weight; and

(f) where negotiations include
counter—offers and involve
‘commercial brinksmanship’,
courts may be especially critical
of evidence of alleged common
intention.

ERRORS IN DOCUMENTS
CONSIDERED IN LIGHT
OF THE EXPRESS
COMMUNICATIONS

BETWEEN THE PARTIES
In Simic, the High Court
considered errors in bank
guarantees and whether those
instruments should be rectified to
correct those errors.

The New South Wales Land and
Housing Corporation (Corporation)
awarded Nebax a tender to
construct unit blocks. The letter of
award required Nebax to provide
security and enclosed a draft
Unconditional Bankers Certificate
addressed as follows:"”

TO: NEW SOUTH WALES LAND
AND HOUSING CORPORATION
ABN (24 960 729 253) trading as
Housing NSW ABN (45 754 121
940) ... (hereinafter called the
Principal).

The construction contract defined
the Corporation as the Principal
and as:

NEW SOUTH WALES LAND AND
HOUSING CORPORATION ABN
(24 960 729 253 ... a statutory
authority constituted pursuant to

L)

The construction contract included
a term stating:
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... security must be in the form of
an unconditional undertaking to
pay on demand, in a form and by
a financial institution approved in
writing by the Principal.’

Mr Simic, a Nebax director, went to
an ANZ branch seeking two banks
guarantees. It is here that errors
occurred.

He told Ms Hanna, an ANZ
employee, that Nebax had ‘just
obtained a contract from Housing
NSW’ and needed two bank
guarantees ‘made out to New
South Wales Land & Housing
Department trading as Housing
NSW’.20

He did not give Ms Hanna a copy
of the construction contract or

the draft Unconditional Bankers
Certificate. Two forms of indemnity
and application for guarantee (the
applications) were produced by
Ms Hanna and signed by Mr Simic.
Each application requested ANZ
to execute a security to facilitate
Nebax’s transaction with New
South Wales Land & Housing
Department Trading as Housing
NSW ABN 45 754 121 940.%

Ms Hanna provided two
undertakings. These undertakings
had errors:

(a) The favouree was described as
New South Wales Land & Housing
Department Trading as Housing
NSW ABN 45 754 121 940 (the
Principal). The favouree should
have been the New South Wales
Land & Housing Corporation ...

not the New South Wales Land &
Housing Department ...

(b) They also included the
incorrect ABN. The ABN used
was for the trading name
Housing NSW, not the ABN of the
Corporation.

(c) The references in the
undertakings to the construction
contract were also wrong.

(i) The undertakings referred
to Job Number P0409021, a
reference that did not appear in
the construction contract.

(i) The Contract Number in
the undertakings BG2J8 did not
match the Contract Number in the
construction contract 51384.

As a result of these errors,

the applications were not for

an instrument in favour of the
Corporation, and the undertakings
were not in favour of the
Corporation.

The Corporation sought to call on
the undertakings. ANZ refused
to accept that a call had been
made.?

The primary judge declared that
the description of Principal in the
undertakings should be construed
as referring to the Corporation
and hence declined to deal with
the rectification claim. The High
Court found that it could not be
construed in that way and ordered
that the undertakings and the
applications be rectified to refer to
the Corporation.

The High Court noted that

while there is no requirement
that a common intention be
communicated by express
statement, here such a
communication had occurred
when Mr Simic spoke to Ms
Hanna. The High Court found
that all parties intended that the
undertakings should be for the
benefit of the party with which
Nebax had entered into the
construction contract. Mr Simic’s
intention, and hence that of Nebax,
was that the undertakings should
operate in favour of Nebax’s
counterparty to the construction
contract. Similarly, Ms Hanna's
understanding, and hence that of
ANZ, was that the undertakings
were to be entered into in relation
to the construction contract.?
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The High Court also noted that
while Mr Simic had misdescribed
the construction contact to Ms
Hanna, by providing an incorrect
Job Number and Contract
Number, it was not suggested
that there was ever more than one
contract for the construction of the
particular unit blocks in question.?

The High Court considered the
errors in the description of the
Corporation and its ABN in light
of the communication between Mr
Simic and Ms Hanna at the ANZ
branch.?

(a) Mr Simic had erroneously
stated that the name of

Nebax’s counterparty was New
South Wales Land & Housing
Department Trading as Housing
NSW ABN 45754121940, and this
error was unwittingly repeated by
Ms Hanna and hence ANZ in the
applications and the undertakings.

(b) However, Mr Simic told Ms
Hanna, and hence ANZ knew, that
Nebax had obtained a contract
with the entity trading as Housing
NSW and that the applications and
the resulting undertakings were
required under that contract.

In the High Court’s view, if
someone had pointed out to Mr
Simic and Ms Hanna (when they
were in the ANZ branch) that the
name of the counterparty was
wrong, the error would have been
plain and obvious to both of them.
On that basis, the High Court said
that here can be no doubt that
their actions were the result of a
common mistake.?®

The High Court concluded that
the actual intention of each party,
viewed objectively, and hence
the common intention of both
parties, was to provide security to
the entity with which Nebax had
contracted.?



USE OF DRAFT
VERSIONS OF
INSTRUMENTS
EXCHANGED IN
NEGOTIATIONS,
IDENTIFYING THE
RELEVANT DECISION
MAKER, CALLING
EVIDENCE FROM ALL
NEGOTIATORS AND

DECISION MAKERS

In Thiess v FFE, the Queensland
Supreme Court considered a claim
to rectify a side deed of settlement
between a contractor and its
subcontractor.

A plant owner sought to recover
losses, resulting from the failure of
process plant, from a contractor,
Thiess Pty Ltd (Thiess), and the
subcontractor design consultant,
FLSMIDTH Minerals Pty Ltd (FFE).

The project agreements required
FFE to effect a primary insurance
policy providing $20 miilion of
cover and an excess insurance
policy providing a further $40
miilion of cover.®

Thiess commenced proceedings
against FFE. A main deed of
settlement was entered into by
the plant owner, Thiess and FFE,
and a side deed of settlement was
entered into by Thiess and FFE.
The proceeding remained on foot
and an issue which arose was the
degree to which the side deed
would limit FFE’s liability to Thiess
in the proceeding.®!

The executed side deed limited
FFE’s liability to Thiess to the
funds recoverable by FFE from the
primary insurance policy only.

Thiess sought to rectify the side
deed alleging that both Thiess and
FFE intended that FFE’s liability

to Thiess would be limited to the
funds recoverable by FFE from
both the primary insurance policy
and the excess insurance policy.

The court ordered that the side
deed be rectified in line with that
common intention.3

To determine the intentions of the
parties the court considered:

(a) draft versions of the side deed;

(b) a party’s alleged intention
versus the reality of its commercial
position;

(c) who the relevant decisions
makers were and their intentions
regarding the side deed;

(d) who was called to give
evidence for each party—and who
was not; and

(e) whether a mistake as to an
instrument’s effect, as opposed
to a mistake as to an instrument’s
words, would preclude
rectification.

DRAFT VERSIONS OF THE
SIDE DEED CIRCULATED
DURING NEGOTIATIONS
Some draft versions of the side
deed circulated between the
parties before 27 May 2005
accorded with the common
intention alleged by Thiess.

In those draft versions, the
preservation clause, the clause
which preserved Thiess’ rights

in the proceeding against FFE,
provided that Thiess would release
FFE from claims where those
claims exceeded ‘indemnification
by QBE [i.e. the primary insurer] or
any excess insurer’.%®

However, on 27 May 2005, FFE’s
solicitor circulated a revised
version of the side deed with

a preservation clause under

which Thiess would release FFE
from claims where those claims
exceeded ‘any indemnification by
thetnasurer QBE’.*® The meaning of
‘the Insurer’ included the primary
insurer and the excess insurer.®
Thus, replacing ‘Insurer’ with ‘QBE’
meant that Thiess was limited to
the primary insurance policy and
could not obtain any benefit from
the excess insurance policy.

The relevant change from the
previous version of the side

deed was not identified by FFE’s
solicitor, in particular, there was no
mark up in the form set out in the
preceding paragraph.®

The court found that Thiess’
solicitors intended that Thiess’
rights were defined by the cover
of both insurance policies and
that this intention did not change
during the drafting process for the
side deed.® The court noted that
there had been no discussion, let
alone negotiation, about whether
Thiess’ rights should be defined
by one rather than both insurance
policies and that Thiess’ solicitors
had overlooked the effect of
FFE’s solicitor’s revised side deed
circulated on 27 May 2005.4°

FFE’s solicitor gave evidence that
he produced the revised version
because his client instructed him
during a discussion to limit FFE’s
liability to the primary insurance
policy only.#' For at least two
reasons, the court rejected this
evidence and found that there was
no such discussion.

First, the court’s view was that

had such a discussion occurred,
it would have canvassed whether
there was any advantage to FFE in
proposing such a limit on Thiess’
rights, in circumstances where the
extent of FFE’s uninsured liability
would not be affected.*?

Second, FFE’s own evidence
about its alleged intention was
inconsistent with its commercial
position. FFE’s solicitor had
provided to FFE a draft letter to the
excess insurer seeking indemnity
to the extent that the primary policy
would not be sufficient to cover the
relevant claims. The court noted
that had FFE or its solicitor thought
that Thiess’ rights pursuant to the
side deed would extend only so
far as FFE was indemnified under
the primary insurance policy, there
would have been no reason to
write to the excess insurer in such
terms.®
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THE RELEVANT DECISION
MAKER FOR THIESS—NOT
THE DIRECTORS WHO
EXECUTED THE SIDE
DEED BUT THE THIESS
LINE MANAGER WHO
NEGOTIATED THE SIDE
DEED

Two Thiess directors executed
the side deed. FFE argued that
their intention was to have Thiess
contract according to the terms of
the side deed.* The court was not
persuaded by this argument.

The directors were not involved in
the side deed negotiations. They
executed the side deed based on
a document called an ‘application
for use of common seal’ prepared
by Thiess’ inhouse lawyer and a
Thiess line manager, Mr Halpin,
both of whom were involved in the
side deed negotiations.*

The application described the
side deed and its purpose very
briefly, indeed there was no
explanation of, or even reference
to, any particular terms.*® There
was also no hint in the application
that Thiess’ right would in any
way be diminished by excluding
the excess insurer from the side
deed’s preservation clause.*”

The court indicated that the
intention of the Thiess directors
was that the side deed would
have the effect as described in
the application for use of common
seal and as Mr Halpin and Thiess’
inhouse lawyer had intended.*®

The court went on to state that
the Thiess directors were not
the relevant decision makers.*
The court noted that the relevant
decision maker was Mr Halpin
whose job was to make the
necessary business judgment as
to the terms upon which Thiess
should contract and that it was
his state of mind that must be
considered for the rectification
claim.%°

The court found that the intention
of Thiess, constituted by the
intention of Mr Halpin, was that
Thiess’ rights would not be
diminished but preserved such
that FFE’s liability to Thiess

would have regard to the funds
recoverable by FFE from both the
primary insurance policy and the
excess policy .5

FFE’S INTENTION WAS
THE SAME AS THIESS’
INTENTION

The court found that FFE’s
intention was the same as Thiess’
intention.%? The basis on which the
court made this finding includes
the following four matters.

First, there had been no
discussion, let alone negotiation,
about whether Thiess’ rights
should be defined by one rather
than both insurance policies.®

Second, all negotiations and
exchanges regarding legal
drafting were on the basis of the
preservation of Thiess’ rights, in
the sense that Thiess’ rights under
the project agreements, which
allowed Thiess to benefit from
both the primary insurance policy
and the excess insurance policy,
should be preserved.*

Third, the evidence that FFE
understood that it was entitled to
call on the excess insurance policy
if required.%®

Fourth, FFE, in contrast to Thiess,
failed to call any evidence from
any of its employees or directors.
The only FFE witness of fact was
FFE's solicitor. The court stated
that he was plainly not a decision
maker as to the terms upon which
FFE should contract and that:

... [o]verall his evidence supports
the case for rectification upon

the basis of a common mistake
because of what it reveals as to
the absence of discussions with or
aaqvice to his client on the specific
point.%®
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No explanation was offered for
FFE’s failure to call any other
witnesses. On this basis the

court inferred that any other FFE
employee or officer would not have
assisted FFE’s case (see Jones v
Dunkel (1959) 101 CLR 298). This
allowed a further ‘inference as to
FFE’s intentions to be more readily
drawn’.®”

PARTIES AGREE TO AN
INSTRUMENT’S WORDS
BUT MISTAKE THE
INSTRUMENT’S EFFECT—
RECTIFICATION IS STILL
AVAILABLE

FFE argued that the actual
intention of the parties was
irrelevant on the basis that if
parties have agreed to the words
of an instrument, a mistake as to
the instrument’s effect could not be
the basis for rectification.®®

The court rejected that argument,
noting that the weight of authority
now favours the view that
‘rectification will not be refused
merely because the common
mistake is as to the legal effect of
the words used, rather than as to
the actual words used’.®®

EVIDENCE FROM
WITNESSES
AUTHORISED TO
CONDUCT ‘PRE-
CONTRACTUAL
NEGOTIATIONS MAY BE
OF LIMITED WEIGHT

In Seymour v Ostwald, the

New South Wales Supreme

Court of Appeal considered a
claim for the rectification of the
progress payment provisions of a
construction contract.

Ostwald Bros Pty Ltd (in
liquidation) (Ostwald) served

a payment claim on Seymour
Whyte Constructions Pty Ltd
(Seymour) under the Building and
Construction Industry Security

of Payment Act 1999 (NSW)

(Act) seeking approximately

$6 million. Seymour’s payment



schedule proposed to pay
approximately $2.5 million.
Ostwald made what it said was an
adjudication application resulting
in an adjudication determination
requiring Seymour to pay
approximately $5 million.®

Seymour claimed that the
adjudication application was
invalid because it was served
too late. Whether or not the
adjudication application was
serviced late depended on the
progress payment provisions of
the contract. Hence a key question
before the court was how long
Seymour had to make progress
payments under the contract.

Seymour said that progress
payments were due within 15
business days after Seymour
received a payment claim.®

According to Ostwald, Seymour
had more time than that to make
progress payments. Ostwald said
that progress payments were due
within 30 days of the end of the
month in which Seymour received
a payment claim.®?

The relevant time constraint on the
service of Ostwald’s adjudication
application was section 17(3)(b)

of the Act which states than an
adjudication application ‘must be
made within 20 business days after
the due date for payment’.®® For
Ostwald’s adjudication application
to have been made within time, it
was necessary for the contract to
provide that progress payments
were due within 30 days of the end
of the month in which Seymour
received a payment claim.%

The contract included Special
Conditions and Subcontract
Conditions. The Special Conditions
had priority over the Subcontract
Conditions in the event of any
inconsistency.®

The Subcontract Conditions
provided that Ostwald was entitled
to submit payment claims as
stated in the Particulars.

Item 21 of the Particulars had
two boxes. The second box was
ticked. It provided that the due
date for payment was ‘[w]ithin 30
days of the end of the month of
claim’.6¢

Rectification of a written
instrument is an equitable
remedy. Its purpose is to
make a written instrument
conform to the true
agreement of the parties,
in circumstances where,
as a result of the parties’
common mistake, the
written instrument fails to
accurately express that
true agreement.

[tem 23 of the Particulars had a
Yes box which was ticked.®”

(a) It was to be ticked if the head
contract (between Seymour and its
upstream head contractor) was a
certain contract known as GC21.

(b) Item 23 also provided that if the
head contract was the GC21, then
‘[A]ll subcontracts in Annexure C
will apply’.

Special Condition 9.1 was part of
Annexure C, hence ticking the Item
28 Yes box incorporated Special
Condition 9.1 as a term of the
contract.®®

Special Condition 9.1 provided that
the provision of the Subcontract
Conditions relating to the payment
of progress claims, was to be
replaced with a provision under
which Seymour would be required
to pay Ostwald within 15 business
days after Seymour received a
payment claim.®®

Hence, ticking the Item 23 Yes box
created an inconsistency with the
second box in ltem 21 (stipulating
different timings for the payment of
progress claims).”

Ostwald sought to rectify the
contract by deleting Special
Condition 9.1.7

The primary judge ordered
rectification by deleting Special
Condition 9.1.72 The New South
Wales Supreme Court of Appeal
overturned that decision.”

Ostwald’s case before the primary
judge was that Special Condition
9.1 became a term of the contract
as a result of the mutual mistake of
the parties. Ostwald submitted that
the inclusion of Special Condition
9.1 did not reflect the parties’
common intention that Seymour
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should have 30 days from the end
of the month following receipt of a
payment claim to make progress
payments.’

Ostwald relied on evidence

from Mr McHugh, Ostwald’s
general manager for engineering
who negotiated the terms of

the contract with Mr Demani,
Seymour’s commercial manager.
Mr McHugh gave evidence in chief
but was not cross examined. Mr
Demani did not give evidence.™

To help establish a common
intention, Ostwald relied on the
following exchange between Mr
McHugh and Mr Demani which
occurred during a meeting before
the contract was made:"®

Mr McHugh: ‘If we can’t have 10
days, can we have 287 Why isn’t
that reasonable?’

Mr Demani: ‘The 30 days is non—
negotiable, payments are made

in line with Seymour Whyte’s
payment runs. This is 30 days from
end of month claim’.

The primary judge considered
that the exchange ‘provided

a vivid insight into the parties’
negotiations’ and that the
‘inference is irresistible that
Ostwald accepted that Seymour
Whyte meant what it said: the
matter was not negotiable.”””

However, Sackville AJA of the New
South Wales Supreme Court of
Appeal (with whom Leeming JA,
Payne JA, White JA and Emmett
AJA agreed) noted that the primary
judge’s finding did not depend

on any credit based assessment
of the evidence as to the parties’
common intention at the time the
contract was executed.”®

Sackville AJA pointed out that in
his affidavit, Mr McHugh said that
he was ‘responsible for tendering
for projects and pre—contractual
negotiations’.”

His Honour said that there was no
evidence: &

(a) that at the time of contract
execution, Ostwald’s officers
intended that Seymour should
have 30 days from the end of the
month in which Ostwald served a
payment claim to make payment;
or

(b) regarding how Special
Condition 9.1 came to be included
in the contract.

His Honour noted that Mr McHugh
did not say that he was authorised
to conclude a final binding
agreement with Seymour, only that
he would have expected to have
been made aware of any further
discussions that may have taken
place regarding the payment
period.®!

Seymour’s Group Commercial
Manager, Mr Millar, gave evidence
that he had instructed lawyers to
prepare a proforma subcontract
that would comply with CG21. He
also explained that CG21 required
payment to subcontractors with

15 business days. Sackville AJA
stated that Mr Millar’s evidence,
which went unchallenged, and

to which the primary judge did

not refer, was not direct evidence
regarding why Special Condition
9.1 was incorporated into the
contract, but nonetheless provided
a rationale for its inclusion.®

Before the contract was executed,
Mr Demani prepared a final
version of a Departures Table
setting out each party’s negotiating
position regarding proposed
contract terms, including what
became Item 21 of the Particulars.
The table recorded that Ostwald
had requested that the due

date for payment be within 10
business days of the end of the
month in which a claim was made.
Seymour’s first response was
'Departure Not Accepted', and

its final response was 'Payments
are made in line with [Seymour’s]
payment sums. This is 30 days
from end of month of claim. Non-
negotiable'.®
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Ostwald placed considerable
emphasis on the Departures Table,
relying on it to help establish

a common intention. However,
Sackville AJA noted that there
were at least two significant issues,
in which the Departures Table
recorded Seymour’s position as
Non-negotiable or No further
discussion are entertained, and
which were nonetheless dealt with
differently in the executed contract
(these were which party would
bear the costs of certain tests

and a delay liquidated damages
provision).&

Ostwald pointed to the fact that
Seymour had often paid Ostwald
30 days from the end of the month
a payment claim was received.
Sackville AJA said that this did not
demonstrate an invariable practice
by Seymour and in any event, it
could not stablish that Ostwald’s
representatives executed the
contract under a mistake as to its
terms.8

Overall, Sackville AJA’s view

(with which Leeming JA, Payne
JA, White JA and Emmett AJA
agreed) was that the evidence was
consistent with the Item 21 box
having been ticked in error, which
favoured the view that Special
Condition 9.1 was intended by
both parties.®

IT’'S THE INTENTION OF
THE PARTIES WHEN A
CONTACT IS MADE THAT
MATTERS, EVEN IN THE
FACE OF CONTRARY

EARLIER INTENTIONS

In JM Kelly (Project Builders) Pty
Ltd v Toga Development No 31
Pty Ltd (No 5) [2010] QSC 389
(UM Kelly v Toga), the Queensland
Supreme Court considered a claim
for rectification of a construction
contract where one counterparty
had engaged in ‘commercial
brinksmanship’ to try to better its
commercial position shortly before
entering into a contract.



The defendant developer and the
plaintiff builder were involved in
negotiations over several months
for a project to redevelop the
Burleigh Heads Hotel site and
construct some 230 residential
and hotel apartments. Preliminary
estimates for the project from
various builders were in the order
of $50 million.®”

Communications between
the developer and the builder
included:

(a) communications during a
tender process;

(b) at least four post tender
meetings in February and March
of 2004;

(c) a letter of intent executed by
the developer and builder in April
2004; and

(d) a further meeting on 14 May
2004 %8

The builder claimed that at the 14
May 2004 meeting, the builder and
developer agreed that:®

(a) the builder would carry out a
value management process which
would determine the builder’s
scope of works; and

(b) the builder would be paid its
costs plus a margin for the work it
carried out pursuant to the scope
of work so determined.

On 10 June 2004, the builder’s
managing director (and its
ultimate decision maker) and its
Queensland manager compiled a
set of documents which the builder
proposed be the final version of
the contract between the parties.*®
The builder’'s managing director
initialled each page of the bundle
of documents and provided

them to the developer’s project
manager.®!

After reviewing the bundle of
documents, on 15 June 2004,
the developer’s executive
development manager faxed the
builder stating:®2

| refer to the documents you left for
Jeffrey last Friday. However, the
following documents given to you
have not been returned/executed,
which are also key documents
forming part of the building
contract.

1. Tender Form

2. Form of Formal Instrument of
Agreement

3. Trade Cost Allocation
4. Scope Clarifications
5. Tripartite Agreement

It is critical that these executed
documents be given to me
tomorrow at our site meeting.
Should this not occur it is likely
that the necessary financial
arrangements will not be in place
in readiness for first progress
claim.

The builder’'s managing director
executed the documents that the
developer provided on 15 June
2004 (Contract).®® The builder
asked the court to rectify the
Contract so that it reflected the
agreement allegedly reached at
the 14 May 2004 meeting.®

The documents provided by

the developer on 15 June 2004
included various documents,
relevant to the builder’s scope of
work, which:%®

(a) had been previously supplied
to the builder; and

(b) the builder's managing director
had indicated he did not wish to
form part of the contract with the
developer.

(the Developer’s Preferred
Documents)

The builder's managing director
acknowledged that:%

(a) the developer’'s 15 June 2004
documents constituted a counter—
offer to the offer constituted by the
builder’s 10 June 2004 documents;
and

(b) by the developer’s 15 June
2004 facsimile, the developer was
making it clear that it required
those documents in that form
(which included the Developer’s
Preferred Documents) for a
contract to be made.

The builder's managing director
claimed that he believed that
the developer’s 15 June 2004
documents were simply typed
versions of the builder’'s 10 June
2004 documents, and that he
signed them quickly on that
basis.”

The court did not accept that claim
for at least two reasons.

First, the 15 June 2004 facsimile
did not portray the documents
attached to it as nothing more
than typed versions of earlier
documents. Indeed, the
facsimile specifically identifies
the documents attached to it

as being documents which had
not previously ‘been returned/
executed’.®®

Second, the builder's managing
director’s evidence regarding

what happened after receiving the
developer’s 15 June 2004 facsimile
did not align with that of the
builder’'s Queensland manager.

(a) The builder's managing director
said that after he initialled the
builder’s 10 June 2004 documents,
he was of the view that ‘It was
done, done deal, finished, that was
it'.99

(b) The builder's Queensland
manager said that after receiving
the developer’s 15 June 2004
facsimile, he and the builder’s
managing director had a general
discussion about how to keep

the matter moving forward and
whether they should continue
further negotiations.'®

(c) The builder's managing director
said that he could not recall such

a discussion. Nonetheless he

said that once the developer’s
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.. success in rectification
proceedings requires

a close analysis of the
evidence of contract
negotiation and contract
execution, and what

that evidence reveals
about the intention of

the parties. Early and
fulsome consideration

of these issues by a
party considering filing
proceedings is critical to its
legal strategy.

15 June 2004 facsimile was
received a conclusion was drawn
that there was a difference of
opinion between the two proposed
contracts.

The court did not accept that

the builder's managing director
believed the developer’s 15 June
2004 documents were simply a
typed version of the builder’s 10
June 2004 documents. Instead,
the court concluded that:

(a) the builder’'s managing director
was engaged in ‘commercial
brinkmanship’ and that he did not
believe that a contract had been
concluded on 10 June 2004; 1%
and

(b) the builder's managing director
had attempted to obtain a better
outcome for the builder, but as
this was not acceptable to the
developer, the builder accepted
the developer’s 15 June 2004
proposal.'®

The court refused to rectify the
Contract because the builder had
failed to demonstrate by clear and
convincing proof that the parties
each intended something different
to that which the developer
asserted was the contract. %

CONCLUSION

The cases examined above deal
with some of the evidentiary issues
which may arise in proceedings
seeking to rectify construction
contracts for common mistake.

Those cases indicate that success
in rectification proceedings
requires a close analysis of the
evidence of contract negotiation
and contract execution, and what
that evidence reveals about the
intention of the parties. Early and
fulsome consideration of these
issues by a party considering filing
proceedings is critical to its legal
strategy.
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